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About AKTIV:

AKTIV is leading Kosovo Serb civil society organization, pioneering structural policy level
intervention in accommodation of Kosovo Serb community into constitutional and legal
framework of Kosovo. Political context in which this objective is projected to take place is highly
sensitive and featured with persistent ethnic tensions. Long term isolation of Kosovo Serb
community from participation in central level political processes has ended 2013 with Kosovo
and Serbia PM signatures placed on First Agreement on Principles governing the Normalization of
Relations. The Agreement foresees a controlled integration of northern Kosovo community into
legal and political system of Kosovo and introduces a new political dynamics in this part of the
region, now featured with institutional participation of Serb community. This process requires
significant policy level contributions in creation and application of legal and political
mechanisms envisaged for protection of minority groups. The sources of these policy insertions
needs to be diversify and substantially include, at the time being, underdeveloped Kosovo Serb
civil society sector. In response to these needs AKTIV took a strategic turn in 2012 intensively
increasing internal capacity and involvement in amendments of policies directly related to
wellbeing of Kosovo Serb community. The following paper aims to offer overall analyses of legal
framework for facilitation of Kosovo Serb integration in Kosovo and indicate the deficiency in
implementation of laws and policies for civil society organizations aspiring to policy level
involvement as well as priorities for monitoring efforts on international organizations in

Kosovo.

I. Introduction

The states that emerged from the conflicts in the former Yugoslavia faced, and continue
to a face, an onslaught of challenges, both internal and external to their stability and have
struggled to establish functional legal, political and institutional frameworks that are capable of
withstanding on-going questions of legitimacy and structural challenges. This holds true
despite the strength and depth of international influence in the region, particularly in the
writing and developing of constitutional and legislative foundations designed for fostering the
establishment of stable and democratic states. Legal norms and frameworks have proved to be
especially fragile in an area where questions of national self-determination are particularly
daunting due to an overall lack of clear ethnic boundaries and where competing historical and
nationalist narratives have lead a distinct lack of consensus in terms of borders, statehood and

minority vs. majority rights.



Nowhere does this hold more true than in Kosovo, where the state-building project
launched by the international community after the cessation of hostilities in 1999 has been
unprecedented in scale and depth in post-war European history; both in terms of its sheer
ambition and of the level of material and non-material resources that have flowed into the area
since the end of the war. Aside from attempts to create new judicial mechanisms and
structures, police forces, national and local institutions and other governing bodies, the
influence that international conventions and of European and other political actors have had in
the development and passing of legislation in Kosovo has been vast. The entwining of such
international and European conventions into Kosovo’s legislative, legal and indeed
constitutional framework has meant that, at least philosophically, Kosovo is on par with many
or most western states in terms of the rights it gives its citizens and members of its non-

majority communities.

A particular area of concern in Kosovo has been the incorporation and integration of
various national groups, particularly the Serbs, into political and social structures dominated by
Albanians. Meticulous attention and political effort has been paid to ensuring that the rights of
non-majority communities are adequately accounted for in the constitutional foundations of
Kosovo’s governing philosophy and that its spirit incorporates values that guarantee at least

limited elements of self-determination! for the various ethnic groups level on the territory.

The following policy paper will seek to describe the provisions within Kosovo'’s legal,
legislative and constitutional framework that protect and guarantee the rights of members of its
non-majority communities with a particular focus of the Serb community. Furthermore, the
paper includes discussions of practical challenges and problems in the implementation of legal
and institutional mechanisms designed to protect minority rights, particularly when compared
to other countries in the region. All of this is with the goal to serve Kosovo Serbian CSOs and
community representative to enhance their work in monitoring the implementation of

legislation relevant to the rights of members of non-majority communities.

I1. Minority Rights within the Kosovo Legal Framework

Legal conception of citizenship

1 Although often understood to refer to the idea that individual nations have the right to establish
sovereignty over a given territory in the process of establishing independence and self-governance, it can
also refer to the rights of nations within states to establish a degree of autonomy over decision-making
affecting their communal interests.



Kosovo’s constitution legally and to a certain extent, philosophically defines the state as
multi-ethnic?in nature and therefore characterizes citizenship as civic rather than ethnic or
national3, referring to it as a “state of citizens.”* This is an important element that, at least from a
technical or legal standpoint, eliminates the possibility of any ethnically or nationally based

conception of citizenship.

International conventions in Kosovo'’s constitution dealing with the rights
of non-majority communities

More so than other constitutions in the region and indeed internationally, the framers of
Kosovo’s constitutional foundations included provisions that legally incorporated international
and European conventions and treaties into its governing principles. The preamble of the
constitution states that Kosovo should “fully participate in the process of Euro-Atlantic
integration”> and ensures the “direct applicability” of “international agreements and

instruments”s;

e The Universal Declaration of Human Rights

e European Convention for the Protection of Human Rights and Fundamental Freedoms

e International Covenant on Civil and Political Rights and its Protocols

e Council of Europe Framework for the Protection of National Minorities

o (Convention of the Elimination of All Forms of Racial Discrimination

e Convention of the Elimination of All Forms of Discrimination Against Women

e Convention of the Rights of the Child

e Convention Against Torture and other Cruel, Inhumane or Degrading Treatment of

Punishment

Most importantly for the purposes of this analysis are the Convention of Europe Framework
for the Protection of National Minorities and the Convention on the Elimination of All Forms of

Racial Discrimination, which are seen in a number of articles of the constitution.

The Council of Europe Framework Convention for the Protection of National Minorities

seeks to institutionalize the protection of national minorities by both ensuring their basic civil

2 The Constitutions of Albania and Croatia both contain references to those Albanian and Croatian
nationhood and their ties to those states.

3 “The Republic of Kosovo is a multi-ethnic society consisting of Albanian and other communities,
governed democratically with full respect for the rule of law through it’s legislative, executive and judicial
institutions.” Constitution of the Republic of Kosovo, Article 3 (Equality Before the Law)

4Constitution of the Republic of Kosovo, Article 1 (Definition of State)

5 Preamble, Constitution of the Republic of Kosovo

6Constitution of the Republic of Kosovo, Article 22 (Direct Applicability of International Agreements and
Instruments)



and human rights and by obliging states to institutionalize their protection as well as the
promotion and fostering of their languages and cultures.” It also sets out to create an indelible
link between the ideas of minority and human rights: “The protection of national minorities and
of the rights and freedoms of persons belonging to those minorities forms an integral part of the
international protection of human rights, and as such falls within the scope of international co-
operation.”® By creating this nexus, the convention places the overall legal conception of these
rights on par with each other and prioritizes minority rights within the context of international
relations. What's more, The Council of Europe Framework Convention for the Protection of
National Minorities attempts to foster a national environment and legal norms that grant broad
protection to the rights of national minorities to maintain their cultures, religions, languages

and right to maintain a degree of say and control over their interests.

Related to the obligation of individual states to grant “freedom of expression” to
minority groups, the convention further stipulates that members of those communities have the
right to access information and to receive services in their native languages, and that states shall
not take actions to impede the rights of minorities to use their languages in any official context.?
This also prevents governments from taking steps to prevent the licensing of media
organizations that provide information and/or entertainment in their languages. Furthermore,
the convention sets forth that national governments will allow members of non-majority
communities to display their names on official documents in their native languages.1® The
convention also seeks to ensure the right of members of national minorities to education in
their native tongues and therefore also obligates governments to facilitate the provision of

material and curricula in those languages.!!

The adaptation of various articles and provisions within the Council of Europe Framework
Convention for the Protection of National Minorities can be seen most specifically in Kosovo laws

on:

e The Use of Languages!?
e Anti-discrimination

e Education in the Municipalities!3

7Council of Europe Framework Convention for the Protection of National Minorities, Articles 4-5.

8 Ibid, Article 1.

9 Ibid, Article 10

Ibid, Article 9

10 [bid, Article 11

11 1bid, Article 14

12 Law No. 02/L-37 On the Use of Languages - “Based on the International Covenant on Civil and Political
Rights, the European Convention for the Protection of Human Rights and Fundamental Freedoms and its
protocols, the Framework for the Protection of National Minorities and the European Charter for Regional
or Minority Languages.”



e Local Self-Government14

e Law on Radio Television of Kosovo

The adaptation of these and other international conventions therefore theoretically binds the
government of Kosovo to ensuring that their provisions are thusly incorporated into laws

enacted at the national level.

Rights of non-majority communities in the Kosovo constitution

The Constitution defines Kosovo as “secular” and “neutral” in character and guarantees
freedom of religion.!> Furthermore, the constitution also protects freedom of speech, assembly,
right to life and other basic freedoms afforded to citizens. 16 Although these rights do not
necessarily directly reference non-majority communities they do collectively form an
ideological basis for the granting of further rights to those groups based on the essential ideals
of what can be roughly described as the “individual” rights to freedom of expression, speech,

religion and assembly that can be extended to a communal level.

In terms of language, the constitution defines Serbian is an official language of Kosovo
that enjoys equal status to Albanian in both local and national administrations and Bosnian,
Roma and Turkish as languages that enjoy equal status in municipalities where they represent a

certain percentage of the local population.l”

Chapter Il (Rights of Communities and Their Members) of the Constitution deals specifically
with the rights of non-majority communities. Aside from protection against discrimination!s,
the constitution stipulates that: “Members of Communities shall have the right to freely express,
foster and develop their identity and community attributes.”?® This sets up a broad range of
rights afforded to the Serb and other communities in the development of their status and

cultural identity within the context of the Kosovo legislative framework and the ensuring of

14 Law No. 03/L-040 On Local Self-Government “Taking into account the Framework Convention for the
Protection of National Minorities and the European Charter for Regional or Minority Languages and the
European Outline Convention on the on Transfrontier Co-operation between Territorial Communities or
Authorities and its Protocols”

15Constitution of the Republic of Kosovo

16Constitution of the Republic of Kosovo, Chapter I, Basic Provision

17Constitution of the Republic of Kosovo, Article 5 (Languages)

18 [bid, Chapter 111, Article 58 (Responsibilities of the State)

19 [bid, Chapter 111, Article 57 (General Principles)



adequate representation on a political and institutional level. Chapter Illguarantees rights for

members of non-majority communities that includez¢:

e The right to express and maintain culture, religion and traditions

o Toreceive information in an official language of their choice

e Education in their native language

o Establish private educational institutions

e Free use of their language and alphabet

e Use of community symbols

e Registration of names in their original form

e Local names/street names that reflect multi-ethnic/linguistic character of a given area

e Representation in public broadcasting

o Create and use media - state funding for state programming in the Serbian language

e The right to maintain “unhindered” contacts between themselves and with states that
share cultural/linguistic/religious heritage

o Establish associations that foster their identity

These rights serve as a general framework for further legislation and have been
incorporated into a wide array of individual laws passed that deal with media, government,

elections, and language use, education, among others.

The constitution also seeks to guarantee equal representation of non-majority communities
at both the municipal and national level by creating provisions that bind the state to ensure
their presence in “public bodies and publicly owned enterprises at all levels”?! In this spirit,
Chapter IV (Assembly of Kosovo) guarantees that the Serb community will have ten (10) seats
designated for them, four (4) seats for members of the Roma/Ahskali/Egyptian communities,
three (3) seats for the Bosnian community, three (3) for the Turkish community and one (1) for
the Gorani community. In total, twenty (20) mandates are reserved for ensuring the adequate

representation of national communities at the political level.22

20 [bid, Chapter III, Article 59 (Responsibilities of the State)
21 1bid, Chapter III, Article 61 and 62 (Representation in Public Institutions Employment)
22 [bid, Chapter IV, Article 64 (Structure of the Assembly)



Rights of Non-Majority Communities in Kosovo Legislation

While the constitution serves as the basis for legal and legislative norms that consecrate
specific communal rights granted to non-majority communities in Kosovo, a number of laws
have been passed that specifically seek to adapt those norms into the practice(s) of institutions

and governing bodies:

i.  Law on Use of Languages
ii.  Law on the Protection and Promotion of the Rights of the Communities and their
Members in Kosovo
iii. =~ The Anti-Discrimination Law
iv.  Law on Education in the Municipalities
v.  Law on the Civil Service
vi.  Law on Local Elections
vii.  Law on General Elections
viii. ~ Law on Education
ix.  Law on Radio Television of Kosovo
x.  Law on Cultural Heritage
xi.  Law on the Establishment of Special Protective Zones

xii.  Law on Local-self government

These laws deal with the sanction of specific mechanisms, and, in many cases, institutional
organs that protect and safeguard non-majority rights. It also must be noted that there is
significant overlap in legislation, with different provisions and articles in different laws
essentially ensuring the same or similar rights. An example of this is the use of language in

education, which is covered by at least two (2) laws as well as the constitution.

For the purposes of this overview of relevant legislation, laws that cover the rights of non-

majority communities have been grouped into the following categories:

e Language rights

e Educational rights

e Political and institutional representation
e (Cultural rights

e Anti-discrimination legislation

10



Language rights under Kosovo legislation

In broad terms, a number of laws enacted in Kosovo in one way or another guarantee
language rights in a variety of different contexts. The following laws passed by the Kosovo at
Assembly contain article(s) or provision that deal (in varying degrees) with or mention

questions related to language use and rights:

o The Law on the Use of Languages

e The Law on Education in the Municipalities

e Law on Radio Television of Kosovo

e Protection and Promotion of the Rights of Communities and their Members in Kosovo

e The Anti-Discrimination Law

The law on the use of languages

The Law on the Use of languages was adapted pursuant to constitutional articles dealing
with language rights and to ensure the “right of communities in Kosovo to preserve, maintain
and promote their linguistic identity.”23 It is perhaps the single most significant piece of
legislation that deals with language usage in Kosovo. The law seeks to affirm and consecrate the
status of Albanian and Serbian as official languages and their equality on a political, legal and
institutional level. Furthermore, at the municipal level, Bosnian, Turkish and Roma also enjoy
official status.2* The law therefore preserves and protects the status of the Serbian language in

Kosovo as well as the rights of her speakers.

Under the provisions of the Law on the Use of Languages, citizens have the right to
access and receive public services and documents in either Serbian or in Albanian.2> The Law
thereby obligates institutions to ensure the availability of services, information and documents
in all of Kosovo’s official languages and to provide interpretation when necessary at official
meetings and in other contexts.26 Court and judicial proceedings can be conducted in both or
either language and judicial institutions are required to ensure that those participating in legal
procedures are able to speak their language of choice and, when necessary, to receive

interpretation of those proceedings. The law also stipulates that those charged with a crime

23 Law No. 02/L-37 On the Use of Languages, Article 1

24 Ibid, Article 1

25 [bid, Part Two, Article 4 (Use of Languages in the Central Institutions)
26 [bid, Part Two, Article 4 (Use of Languages in the Central Institutions)

11



must be made aware of the charges against them in the language of their choice.2” The law also
contains articles pertaining to linguistic rights in education that will be further detailed in

ensuring sections.

Finally, the law calls for the formation of a “Language Commission” to oversee its
implementation and to “preserve, promote and protect the official languages and their equal
status in Kosovo.”28 The Law permits the Commission to carry out investigations in cases where
the law’s provisions have been violated and to issue recommendations regarding: “Any
regulations or administrative instruction made under this Law, and any other regulations or
administrative instruction that affect or may affect the status or use of the official languages, or

languages of communities whose mother tongue is not an official language.”29

Other legislation providing for linguistic rights

e Article 9 of the Kosovo Law on Local Self Government states that “the use of languages in
the Municipality shall be regulated in accordance with the applicable law on the use of
languages” and that municipal meetings, minutes and other materials shall “respect the
law on the use of languages.”30

e Article 8 Contents and Structure of the RTK stipulates that a TV Channel shall be created
to provide Serbian-language broadcasting for Serb communities in Kosovo.

o Article 2 of the Anti-Discrimination Law prohibits discrimination based on language.

o The Protection and Promotion of the Rights of Communities and their Members in Kosovo
stipulates that: “Communities and their members shall have the right to freely maintain,
express and develop their culture and identity, and to preserve and enhance the
essential elements of their identity, namely their religion, language, traditions and
cultural heritage.”3! The law further affirms the equal and official status of Serbian and
Albanian and the rights to3z:

o Free use of language of choice in public and private
o Freedom of expression and the right to receive and to disseminate information

in the language of their community

27 Ibid, Article(s) 12-18, Use of Languages in Judicial Proceedings

28 |bid, Article 20

29 [bid, Article 32.1 - 32.11 (Language Commission)

30 Law No. 03/L-040, On Local Self-Government, Articles 43 and 49

31 Law No. 03/L-047 Protection and Promotion of the Rights of Communities and their Members in Kosovo,
Article 2 (Identity)

32 Ibid, Article 4.1 - 4.9 (Language)

12



o Right of detained individuals to receive information on reasons of their
detention in their language

o Free court interpretation for members of communities and their right to defend
themselves in their language

o Preservation of the linguistic integrity and heritage of official and non official
languages in Kosovo

e Article 6 (Media) of the Protection and Promotion of the Rights of Communities and
their Members in Kosovo grants communities the right to public broadcasting in their
language(s) and obliges the state to ensure adequate time for said broadcasts. It (the
law) further obliges the government to take action to ensure the creation of a Kosovo-
wide independent Serbian-language television station.33

e Article 8 (Education) of the Protection and Promotion of the Rights of Communities and
their Members in Kosovo affirms the right of communities to education in the
language(s) of their choice and for the provision of teaching, teach training, curricula
and other related material in those languages.3* Importantly, the law also states that:
“Schools that teach in the Serbian Language may apply curricula or textbooks developed
by the Ministry of Education of the Republic of Serbia upon notification to the Kosovo
Ministry of Education, Science and Technology according to procedures established in
the Law on Local Education.”35 This is in accordance with provisions in other laws that
guarantee the rights of members of communities to maintain contacts with other states
with which they share a common linguistic and/or cultural heritage.

o Article 12 (Education in the Serbian Language) of the Law on Education in the
Municipalities grants municipalities the right to “create conditions for providing
education in the Serbian language”3¢and that schools providing instruction in Serbian
have the right to use curricula or textbooks developed by the Ministry of Education of

the Republic of Serbia.3”

Educational rights of non-majority communities under Kosovo legislation

Technically speaking, non-majority communities have relatively broad autonomy under

Kosovo legislation to develop educational programs and curricula for their respective

33 Ibid, Article 6.5 (Media)

34 [bid, Article 8.1, 8.3 (Education)

35 Ibid, Article 8.5 (Education)

36 Law No. 03/L-068 On Education in the Municipalities of the Republic of Kosovo, Article 12.1
37 Ibid, Article 12.2

13



communities that are both catered to their particular needs and to the preservation of their
cultural and linguistic heritages. The Law on Education in the Municipalities, the Law on the
Use of Languages and the Law on the Protection and Promotion of the Rights of Communities
and their Members in Kosovo are the key pieces of legislation that both govern the educational

system and provide a framework for educational rights for non-majority communities.

Aside from granting the right to education in the Serbian and other languages, the Law
on Education in the Municipalities, gives the municipality of North Mitrovica “enhanced
competencies” in running the University of “Mitrovica north”38 with authority and responsibility

for it’s operations.

The Law on the Use of Languages deal states that in education “every person has the
right” to choose their “official” language of instruction and further instructs state institutions to
take the necessary steps to provide education in official language(s) to any pupil regardless of

the ethnic and/or linguistic composition of the municipality in which they reside.3?

Arguably more importantly than the previous two laws mentioned, the Protection and
Promotion of the Rights of Communities and their Members in Kosovo grants communities the
right to establish their own educational institutions with possible state financing from the
central government.#® This is in conjunction with the same wide-ranging linguistic rights

guaranteed under other related legislation.

e Article 8 (Education) of the Protection and Promotion of the Rights of Communities and
their Members in Kosovo affirms the right of communities to education in the
language(s) of their choice and for the provision of teaching, teach training, curricula
and other related material in those languages.*! Importantly, the law also states that:
“Schools that teach in the Serbian Language may apply curricula or textbooks developed
by the Ministry of Education of the Republic of Serbia upon notification to the Kosovo
Ministry of Education, Science and Technology according to procedures established in
the Law on Local Education.”#2 This is in accordance with provisions in other laws that
guarantee the rights of members of communities to maintain contacts with other states

with which they share a common linguistic and/or cultural heritage.

38 The law refers to the university located in North Mitrovica as the ‘University of Mitrovica North” which
is also referred to as the ‘University of Pristina temporarily situated in KosovskaMitrovica.’

39 Law No. 02/L-37 On the Use of Languages, Articles 19-24

40 Law No. 03/L-047 Protection and Promotion of the Rights of Communities and their Members in Kosovo,
Article 8.4 (Education)

411bid, Article 8.1, 8.3 (Education)

42 1bid, Article 8.5 (Education)

14



o Article 12 (Education in the Serbian Language) of the Law on Education in the
Municipalities grants municipalities the right to “create conditions for providing
education in the Serbian language”43 and that schools providing instruction in Serbian
have the right to use curricula or textbooks developed by the Ministry of Education of

the Republic of Serbia.44

Political and institutional representation of non-majority communities

A number of laws in Kosovo deal with political and institutional representation for
members of non-majority communities and often specifically require a certain percentage of
representation in various boards, committees as well as on the national level in the Assembly

and locally in municipal governments.

The Law on the Protection and Promotion of the Rights of Communities and their
Members in Kosovo consecrates the right to political participation of members of non-majority
communities although it does not necessarily outline any specific provisions for this, which are
given in other laws including the laws on General Elections, the Law on Civil Service and the
Law on Radio Television Kosovo. However, the law does protect the right of communities to
form their own political parties (but bans those parties from restricting membership due to
ethnicity) and encourages their participation in both local and national decision-making
processes.*s Furthermore, it mandates for the creation of a Community Consultative Council that
aides in and facilitates relationships between various communities, articulates their views of
public policy, enhances and encourages their participation in the policy-making process,
assesses programs of special relevance to their communities and makes specific

recommendations regarding budget allocations affecting them.#6
Other examples:

e In its “fundamental principles” the Kosovo Law on General Elections mandates that
voting material and education be in the official languages and in minority languages,
depending on the region in question. This also applies to ballots, which must be printed

in all official languages and in official municipal languages.*” The law further requires

43 Law No. 03/L-068 On Education in the Municipalities of the Republic of Kosovo, Article 12.1
44 1bid, Article 12.2

45 Ibid, Article 11.1-11.5 (Political Participation)

46 Tbid, Article 12 (Community Council)

47 Law No. 03/L-073, On General Elections in the Republic of Kosovo, Article 87, (Ballots)
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that at least ten (10) seats be held by members of the Serb community with a further ten
(10) mandates being extended to other non-majority communities.*8

o Equal representation of non-majority communities is enshrined in the Law on Civil
Service, which states that nationally, 10% of positions in state institutions 4%are reserved
for members of non-majority communities.5® On a municipal level, this percentage is to
be determined by the specific demographic makeup of the municipality in question.5!

e The Law on Local Self-Government gives Serb-majority municipalities “enhanced”
authorities in the realm of cultural affairs and in the promotion/protection of their
cultural and religious heritage and sites. They also enjoy enhanced “participatory
rights” in the selection of police commanders.>2 The law stipulates that municipalities
shall create a “Communities Committee” compromised of members of majority and non-
majority communities in given municipalities based on the specific demographics of the
municipality in question.>3 In municipalities where 10% of the population is a member
of a non-majority community then a “Deputy Mayor for Communities” should be
elected.5*

o The Law on Radio Television Kosovo (RTK) requires that its board be compromised of
“at least” two members of the Serb community and one member from another non-
majority community.>s

e The Law on Cultural Heritage requires that the seven-member Kosovo Council for
Cultural Heritage have members who “respect the ethnic composition in Kosovo”s6

o The Law on Ombudsperson requires that at least one Deputy Ombudsperson must be a

member of the Serb community57

48 Law No. 03/L-073, On General Elections in the Republic of Kosovo, Article 111.1 (Distribution of Seats)
49La No. 03/L-149 On the Civil Service of the Republic of Kosovo, Article 11.3

Within the civil service in institutions of central level the minimum of 10% of positions should be reserved for
persons belonging to communities that are not majority in Kosovo and who fulfill the specific employment
criteria. In municipal level for qualified members of the community that are not majority in Municipality, the
number of reserved working places shall be in compliance with percentage representation of the
communities in the given Municipality.

50 Law No. 04/L-149, On The Civil Service in the Republic of Kosovo, Article 11 (Admission to the Civil
Service)

511bid, Article 11.3 (Admission to the Civil Service)

52 Law No. 03/L-040, On Local Self Government, Articles 22-23

53 Ibid, Article 53 (Communities Committee)

54 Ibid, Article 61 (Deputy Mayor for Communities.)

55 Law No. 04/L-046, On Radio Television Kosovo, Article 25.6 (Composition of Board)

56 Law No. 02/L-88, Cultural Heritage Law, Article 4.8 (The Kosovo Council for Cultural Heritage)

57 Law No. 03/L-195 Culture
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Cultural rights of non-majority communities

The rights of non-majority communities to promote and protect their culture and
cultural heritage are mentioned in a number of laws, including the Constitution of Kosovo.
Although the Cultural Heritage Law is the legislative cornerstone for the protection, regulation
and ownership of cultural and historical monuments, areas and practices, it generally does not
deal directly with the rights of specific communities to specific cultural rights but rather with

cultural preservation on a larger scale.

On the other hand, the law on the Protection and Promotion of the Rights of Communities
and their Members in Kosovo (under articles regarding culture) affords non-majority

communities the rights toss:

e Establish organizations that foster culture and identity

e Establish representative organizations that can seek representation on the Community
Consultative Council

o C(Celebrate freely traditional /religious holidays

e Use and display community symbols publicly
The law also obligates the state to59:

e Preserve the cultural heritage of all communities
o C(reate a strategy for the protection of historical/religious/cultural monuments in

consultation with community groups and representatives

The law therefore can be viewed as perhaps the most important legal framework for the
protection and preservation of the cultural rights and heritages of non-majority communities,
even more so than the Cultural Heritage Law, although it can be argued that the two laws

function in tandem.

In 2008, the Kosovo Assembly passed a law on ‘Special Protective Zones’ geared specifically
at ensuring the “protection of Serbian Orthodox Monasteries, Churches, other religious sites, as
well as historical and cultural sites of special significance for the Kosovo Serb community, as
well as other communities in Republic of Kosovo, through the establishment of Special
Protective Zones,”6° For the purposes of the law, a ‘special protective zone’ is described as an

area surrounding a monument, building, or ‘historical town center’ in which development or

58 Ibid, Article 5 (Culture)
59 Ibid, Article 5 (Culture)
60 Law No. 03/L-039, On Special Protective Zones, Article 1, Purpose of the Law
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activity that can harm or damage its character is prohibited.6! The law’s objectives are to
preserve traditional and monastic ways of life and to preserve the historical/cultural character
of cultural sites and monuments (including churches and monasteries) through the regulation
of development in their surroundings.62 Article 7 of the law lists specific areas/sites that were

designated as being ‘protective zones’, they include but are not limited to:6364

e VisokiDecaniMonastary

e Patriarch of Pe¢

e (Gracanica Monastery

e Banjska Monastery

o Village of VelikaHoca

e DubokiPotok Monastery

e Hermitage of Saint Peter of Korisa
e Monastery of the Holy Archangel

e The Historic Center of Prizrenés

Anti-discrimination legislation

Essentially every piece of legislation covered in this document to one extent or another
expressly forbids discrimination in their respective competencies based on
communitymembership, religion, and/or linguistic preference. The Law on the On the
Protection and Promotion of the Rights of Communities and Their Members bans: “All forms of
discrimination, direct or indirect, on account of national, ethnic, cultural, linguistic or religious
identity are prohibited.”s6 It also further sanctions discrimination in other facets of public life in

Kosovo, including media and employment.
Other examples include:

e The Law on RTK bans the broadcast of material that promotes discriminationsé’
o The Law on Civil Service bans Discrimination in the Civil Service68

o The Law on the Use of Languages bans discrimination based on language®?

61 Ibid, Article 2 (Special Protective Zones)

62 [bid, Article 3 (Objectives)

63 Ibid, Article 7.1 (Classification of Special Protective Zones)

64 An exhaustive list can be found

65 [bid, Article 8.1 (Establishment of the Special Protective Zone for the Historic Center of Prizren)
66Law No. 03/L-047 Protection and Promotion of the Rights of Communities and their Members in Kosovo,
67 Law No. 04/L-046, On Radio Television Kosovo, Article 18.4

68 Law No. 04/L-149, On The Civil Service in the Republic of Kosovo, Article 5
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o The Law on General Elections bans discrimination in the voting process??

The Anti-Discrimination Law deals perhaps more directly with the prevention of discrimination
and the ‘promotion of equality and equal treatment’ of Kosovo’s citizens.” It sets out to ban any
form of discrimination on the bases of sex, gender, age, marital status, language, mental or
physical disability, sexual orientation, political affiliation or conviction, ethnic origin,
nationality, religion or belief, race, social origin, property, birth or any other status.”72 Unlike
other laws, that deal with only specific contexts, this law has a much more broad range of
application that includes both the public and the private sphere. The law defines direct and

indirect discrimination in the following manner:

Direct discrimination shall be taken to have occurred where one person is treated less
favourably than another is, has been or would be treated in a comparable situation
based on one or more grounds such as those stated in Article 2(a); (b). Indirect
discrimination shall be taken to have occurred where an apparently neutral provision,
criterion or practice would put persons, on the basis of one or more grounds such as
those stated in Article 2(a), at a particular disadvantage compared with other persons,
unless that provision, criterion or practice is objectively justified by a legitimate aim and

the means of achieving that aim are appropriate and necessary73

The law continues to define legal sanctions that can be levied against individuals or institutions
who have been guilty of committing acts of discrimination against individuals or groups on the

basis of the criteria set out in the first acts.

I1I. Existing institutional mechanisms in Kosovo for the protection of
minority rights

The Community Consultative Council (CCC)

Informally established in 2005 as part of the Kosovo negotiation team in Ahtisarri led
negotiation process. The purpose of the Council was to develop the framework for the
protection of the minority communities in Kosovo. In 2008, the Council was formally
established with a Presidential decree, and it serves as an advisory body to the President of

Kosovo. The CCC has it’s own operational budget that is also used to support specific projects.

69 Law No. 02/L-37 On the Use of Languages, Article 3

70 Law No. 03/L-073, On General Elections in the Republic of Kosovo, Article 2
71 Law No. 2004/03, The Anti-Discrimination Law, Article 1 (Purpose)

72 Ibid, Article 2 (Principles)

73 Ibid, Article 3 (Terms)
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Article 60 of the Constitution of Kosovo defines the CCC as a body which serves as a
mechanism for regular communication between the communities and the Government of
Kosovo, and it also enables communities to have an early input in legal and policy initiatives
raised by the Government, moreover they can also propose legal and policy initiatives to the

Government.74
The composition of the CCC is a follows:

e The Serbian community has five members, a maximum of two members can be
Members of Parliament.

e The Bosniak community has three members with a maximum of one Member of
Parliament.

e The Turkish community has three members with a maximum of one Member of
Parliament.

o The Ashkali, Egyptian, Roma, Gorani, Montenegrin and Croatian communities
have two members each along with a maximum of one Member of Parliament
each.

e Two thirds of the CCC members are nominated, while one third comes from the
government (parliament) and other agencies.

o Representatives of the Office of the President of Kosovo, Office of the Prime
Minister, Ministry of Communities and Returns, and the Office of the Speaker of

Parliament are permanent members of the CCC.
The nomination process:

The President of Kosovo accredits the associations and NGO’s, and then these
associations or NGO’s nominate their representatives. After the nomination process, the

President proceeds with the appointment of members of CCC. The organizations but be

74This law provides the establishment of a Community Consultative Council under the auspices of the
President of the Republic of Kosovo. This council will assist in the organization and the articulation of the
views f communities and their members in relation to legislation, public policies and programs of special
importance to them. In addition, this council shall provide a form for consultation and coordination
amongst communities and shall ensure the effective functioning of the community representative
organizations according to a code of conduct to be adopted by the Community Consultative Council; and
shall provide a mechanism for regular exchange between communities and state institutions:
https://www.rks-gov.net/en-US/Qytetaret/Liria%20Qytetare/Pages/Komunitetet.aspx
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registered within the Kosovo system in order to participate in the nomination process and to

apply for accreditation with the CCC Secretariat.75
The council has five different working groups:

e Education

e Law-making

e Employment and social issues
e Language

e (Culture

These working groups can be both individually as well as during various joint meetings.
The individual works plans of the various groups is largely dependent on the parliament; when
a law is being considered or debated by the National Assembly the CCC reserves the right to
provide suggestions or remarks to parliamentary committees. Should parliament not take these
suggestions into consideration they can send them to the President who in turn can refuse to

sign the law and send it back to parliament.”¢

Each group has five members who are compensated for their work and participation in
CCC activities. The working groups were established the purpose of implementing specific

projects within the annual working plan of the CCC.77

The CCC has had a fixed budget since 2009 in the amount of 57,000 euros of which
around 35.000 euros is spent on daily allowances for the CCC’s 20 members, and rest of the
money is spent on the activities.78. Payments on behalf of the Council made by the Office of the
President because the CCC budget is part of the Office of the President’s budget. The CCC can
receive funds from donor agencies and embassies. In 2015, the CCC received a grant for a
project from the Norwegian Embassy in the amount of 50,000 euros. However, due to the
limited number of people working in the Secretariat of the Council, this project has not been

completed, and the first tranche of the project budget has not yet been spent. In the Secretariat

7Shttp://www.ccc-rks.net/images/stories/Dokumente/Ligjet/Rregullorja.pdf
76http://www.ccc-rks.net/images/stories/Dokumente/Ligjet/Statut.pdf
7Thttp://www.ccc-rks.net/images/stories/Dokumente/Ligjet/Statut.pdf

78 Budgets CCC, KPJ] and the OCA were the subject of a meeting within the framework of the dialogue on
the Stabilization and Association Process, held 26 - 27 January 2016. The Kosovo government has
promised to prepare a justification due to non-compliance with the recommendations of these bodies, but
also the limited budget funds being received, but according to the Manager’s words, the justification has
still not been provided. However, according to the adopted budget for the year 2017, budget of the CCC
will be increased to the amount of 97.765 euros, of which 35,511 euros will be spent on salaries and daily
allowances, 47,254 euros will be spent on goods and services, and 15,000 euros on capital investments.
4In budget for year 2017, 1.265.492 euros was approved for OCA.
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of the Council, 4 persons are employed: 2 lawyers, Communications Officer who also performs

the function of Financial Director and Secretary. Others are members of the Council.

According to the interlocutor, the Secretariat can have broad influence on the issues,
laws or government documents that are reviewed by the CCC due to the fact that the Secretariat
is charged with it’s functioning and organization of meetings and that they can block a particular
agenda if they claim that it is not in accordance with the CCC’s mandate. Otherwise, the CCC’s
annual work plan is drafted after the Government and the Assembly send a legislative plan for

the current year based on which the CCC will choose it’s priorities.

The double majority principle

The double majority principle is a mechanism in the Central Assembly double that is

regulated by the Constitution of Kosovo, Article 81. Legislation of Vital Interest.

According to the Constitution, the law’s that fall under the category “Legislation of Vital

Interest” are as follows:

(1)Laws changing municipal boundaries, establishing or abolishing municipalities,
defining the scope of powers of municipalities and their participation in inter-municipal and
cross-border relations;

(2) Laws implementing the rights of Communities and their members, other than those
set forth in the Constitution;

(3) Laws on the use of language;

(4) Law on local elections;

(5) Laws on protection of cultural heritage;

(6) Laws on religious freedom or on agreements with religious communities;

(7) Laws on education;

(8) Laws on the use of symbols, including Community symbols and on public holidays.
Moreover, none of the laws of vital interest can be submitted to a referendum.”®

The double majority principle means that laws which fall in one of the categories listed
above requires votes of the two thirds of the guaranteed seats for the non-majority

communities.

79Constitution of Kosovo Article 81
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Moreover, the Constitutional amendments also require a double majority principle, this
is regulated by Article 144.2 Any amendment shall require for its adoption the approval of two
thirds (2/3) of all deputies of the Assembly including two thirds (2/3) of all deputies of the
Assembly holding reserved or guaranteed seats for representatives of communities that are not

in the majority in the Republic of Kosovo.

Inter-ministerial Commission on Communities issues

The Commission was established with a decision of the Government of Kosovo in 2015,
and its main role is to deal with issues such as: the representation of communities in public
institutions, property rights, use of language, safety issues, and improvement of the general
work environment in all segments of society, moreover, the goal of the commission is to
establish a better coordination among institutions in the process of implementing the necessary
steps, with the purpose of improving the position of the minority communities in Kosovo. The

original members of the Commission were:

e Inter-ministerial Commission for Communities

e The composition of the Inter-ministerial Commission is as follows:
e Deputy Prime Minister, BranimirStojanovic,

e Minister for Communities and Returns, Dalibor]evti¢,

e Minister for Local Government Administration, LjubomirMari¢,

e Minister of Public Administration, MahirJaxhillar,

e Minister of Finance, AvdulahHoti,

e Minister of Economic Development, BlerandStavileci,

e Minister without Portfolio, RasimDemiri,

e Minister of Labour and Social Welfare, ArbanAbrashi,

e Office of Community Affairs, Ivan Tomic.

However, the commission has only met once since its establishment, and there is no
record of their work to date except for their declaration that the Commission will find a way to

fund Language Commissioner’s Strategy for the Implementation of the Law on Language Use.
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Office of the Language Commissioner

Initially, the government of Kosovo established a Language Commission in 2007. Despite
its authority given by the Law on Languages, in practice the commission lacked the capacity and
effectiveness due to a number of structural factors. The structural factors relate to the fact that
it lacked the necessary capacities to monitor all the local and central government and public
institutions, and it could not push for the necessary changes. By being part of the PM’s cabinet,
the office of language commissioner has more authority over other government and public
institutions; it has a staff and a separate budget line. With the purpose of advancing the
implementation of the Law, in 2011 the Government of Kosovo established a working group to
reform the Language Commission. The reform was led by the Office of Prime Minister,
specifically the Office for Community Affairs. As a result of this working group, the new
regulation 7/2012 established the Office of the Language Commissioner, followed by two
supporting mechanisms The Language Policy Board, and The Language Policy Network. While
the board acts as a forum for policies on language, the network requires institutions to appoint
liaison officers, or focal points, which will serve as a link with the Office of the Language

Commissioner, with the purpose of implementation of the Law on Languages.

The Office of the Language Commissioner (OLC) is not an independent financial
institution since the manager of this institution does not participate in budget drafting. The OLC
submits work plan for the next year to the Prime Minister who approves and allocates the
budget. However, as from year to year budget of the OLC stays the same and amounts to
180,000 euros, it is clear that the work plan and needs do not play a significant role in the
allocation of funds. The OLC budget alone is in fact part of the total budget of the Office of the
Prime Minister.80 In addition, there are several levels of authorization to which the spending of
this budget line is subjected to from the Office of the Prime Minister. So, in order for the OLC to
receive approval for the expenditure in any amount, it is necessary to obtain approval from
Financial Director of the Prime Minister. Although the Secretary may block the Cabinet’s
approval, this has never happened. Also, the Secretary may suspend any funds if they suspect
that they are being misused. Due to this procedure, funds intended for the OLC often remain
unspent, and the Prime Minister is entitled re-allocate them for other purposes without
consulting the Commissioner for Languages. The OLC has the ability to provide the funds that
do not come from the state budget of Kosovo but from projects that are financed by donor

agencies and/or embassies. That having been said, the OLC has yet to exercise this right.

80In 2017, for OLC 170.106 euros was allocated.
*http://www.poverenik-ks.org/?page=4,2,206
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Should the OLC ever receive outside funds, they would simply be obliged to inform the Office of

the Primer Minister on the manner in which the funds are to be spent.

When it comes to the independence in implementing mandates and recommendations of
the Office, the Manager of the Office for Language Commissioner claims to have better
cooperation with decentralized institutions than with the Office of the Prime Minister, of which
the OLC is part. According to the interlocutor, OLC is one of the few institutions to adopt the
recommendations of the Consultative Council for Communities (CCC). However, although
cooperation with the Office of the Prime Minister could be better, the Language Commissioner
says that the fact that the office is part of that institution carries a certain weight and gives
credibility to the OLC. The OLC also has good cooperation with the Civil Registration Agency

and the Kosovo Judicial Council.

The OLC worked throughout 2015 and 2016 on drafting the Government Strategy for
the Implementation of the Law on the Use of Languages. The proposal for the adoption of the
Strategy was adopted at the session of the Inter-Ministerial Commission for Communities in
June 2016.81 Despite the fact that the decisions of this Commission should be obligatory for the
government, the final adoption of the Strategy has still not occurred. The Language
Commissioner explained that the justification for the delay in the Strategy’s final adaptation is a
lack of funds. In order for the strategy to be implemented, a budget of 3.6 millions euros would
need to be allocated to a number of different Ministries charged with implementing the

strategy’s objectives.

The Language Policy Board is comprised of twenty (20) representatives of the following

institutions:

o Office of the Prime Minister

e Ministry for Public Administration

e Ministry of Local Governance

e Ministry of Education, Science and Technology
e Ministry for Communities and Returns

e The Parliament

e Judiciary council

e Police

e Public enterprise policy and oversight unit

e Correctional services

81http://www.poverenik-ks.org/?page=4,2,206
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e The Association of Municipalities in Kosovo
e University of Prishtina
e Language representative of the following communities:

e Albanian, Serbian, Bosnika, Turkish, Roma, Montenegrin, Croat, and Gorani.

The Office was established in 2012, and it is part of the Prime Minister’s Office, while the

Commissioner was appointed in December 2012.
The mandate of the language commissioner includes:

e Monitoring the compliance with the Law of all institutions under its jurisdiction

e Taking necessary measures within its authority to ensure the compliance with
the law, including mediation

e Reviewing and providing recommendations regarding administrative
instructions and other legislative acts

e Carrying out investigations, on its own initiative or pursuant to a complaint
made by third parties

e Providing advice and/or assistance to the public, as well as, the institutions
regarding the rights, and obligations respectively in accordance with the Law

e In addition to providing assistance to the government, the Office can
autonomously conduct public awareness programs and regular outreach

activities to inform the public regarding their rights.

Office for Community Affairs

The Office for Community Affairs was established in 2008 as an advisory body for the

Prime Minister of Kosovo.

The OCA has an annual budget of 1,200,000 euros and which has been allocated to the
institution each year since 2008 (with minor variations.) According to the Director of the OCA,
there have been various attempts to reduce this amount. OCA does not participate in the
creation of its own budget and only submits an annual work plan to the Financial Office of the

Prime Minister, which then produces the OCA budget for the current year.

In late 2015, the OCA received a request from the Assembly of Kosovo for the OCA
budget to be coded and spent equally on all communities. The OCA states that even without such

a requirement it already governs itself on this principle and calls on budget coding to be made
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by other government institutions. The OCA budget is part of the budget of the Office of the
Prime Minister and because of this the Prime Minister has the right to use this budget for
programs and projects that he/she believes are of significance without consulting the Director
of the OCA. In budgetary spending four levels of authorization exist: the first is the Commission
that approves requests and forwards them to the Office of the Prime Minister, then Head of the
Office of the Prime Minister approves them and sends the request to the Secretary of the Legal
Office, finally, Deputy Prime Minister or the Prime Minister himself gives his consent. The Head
of the Office of the Prime Minister Office may decline the request that was approved by the

Commission without any justification.

Because of these procedures, the Director of the OCA claims that the OCA is unable to spend
funds in a way that it sees fit and it is estimated that only around 60% of the budget is being
spent in accordance with the requirements of this office. The Director of the OCA stated that in
2016, the Prime Minister made a decision (without prior consultations with the Director of the
OCA) to allocate 115,000 euros from the OCA budget on the marking of “Community’s Day.” In
the year 2016, approximately 20,000 euros from the OCA budget was spent on financial help to

each of the communities in Kosovo.

OCA has only five employees that are employed by the Kosovo government and two
Advisers who are paid by foreign embassies and, according to the Director’s opinion, this
number is not satisfactory and OCA does not succeed in carrying out activities or objectives in

the field effectively.

In 2016, the OCA also had donor funds at their disposal; the Norwegian Embassy
donated a total of 200,000 euros, of which 100,000 was used to fund an internship program in

public institutions with the remaining funds going to finance infrastructure projects.

The OCA chairs meetings of Community Issue Group (CIG) that was formed based on an
initiative from the European Union, its members being representatives of foreign embassies and
international organizations. Although theoretically the OCA is able to exercise a certain amount
of pressure through the CIG, the only community problem that has been solved thus far by the
group is the issue of verification of diplomas issued by the University of Pristina, temporarily

seated in KosovskaMitrovica. CIG meets once every two months.

The OCA also processes request from individual citizens, and in 2016 received around
500 requests for material and other forms of assistance. The OCA also runs a scholarship

program.

The main functions of the community affairs office are as follows:
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o Advise the Prime Minister on community related issues

o draw the attention of the PM on issues requiring his personal intervention; coordination
with the government bodies, independent agencies and institutions (both, the local and
central level)

o Coordination with the donors and international organizations to ensure that community
affairs are taken into consideration, and ensure equality in allocation of funds and their
effective use

o Monitor the government bodies to make sure they are effectively implementing the
assigned duties and tasks; follow all policies on issues dealing with communities,
develop and monitor the implementation of government strategies dealing with
communities; act as a central office for coordination of policies and laws related to
communities and raise the awareness of all community members in understanding their
rights

o Develop effective channels of communication with communities; consult with
communities and civil society through outreach and regular meetings; promote equal
treatment of all communities and mobilize the approach for positive action within policy
initiatives; maintain good relations with the Ministry of Communities and Return,
Ministry of Local Governance, the CCC, Office for Good Governance, and Ombudsperson.
Moreover, the office is responsible in sharing and exchanging information with all
stakeholders, and work in partnership with a wider scope of entities in order to reach its

objectives.

The manager of the Office for Community Affairs is a political advisor appointed by the
Prime Minister, the Office also has six civil servants: two senior policy officers, two senior
officers on coordination and provisions of grants, one senior officer on public communication,

and one administrative officer.

The Ministry for Community and Return

The MCR has greater financial independence than other institutions dealing with
protection of rights of minority communities because it has the highest administrative status
among central institutions. Budgets are proposed by Ministry itself and later approved by the
Assembly of Kosovo. The spending and allocation of funds is the prerogative of the Minister. For
years the Ministry’s budget and its related agencies amounts to around 7,000,000 euros. The

MCR has 114 employees.
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As far as the Ministry’s primary objective is concerned (the return of refugees and
displaced persons), a Ministry representative stated that in 2016, 703 returnees were recorded.
However, she also said that their return is only sustainable if the process is organized and that
there are currently no suitable conditions for individual returns. The return process is
decentralized so therefore citizens can direct requests for assistance to both the Ministry itself

as well as municipal offices.

Constitutional Court

According to an assessment made by representatives of the Constitutional Court,
citizens who live south of the Ibar River file the most constitutional complaints, while there are
no complaints made by citizens from northern Kosovo. He explains this with the fact that
citizens in northern Kosovo are not familiar with Kosovo institutions or with the Constitutional
Court. Although Kosovo citizens cannot seek justice at the European Court of Human Rights due
to Kosovo’s non-membership in the Council of Europe, a represent of the Constitutional Court of
Kosovo stated that the Court has enhanced jurisdiction in the field of human rights as delegated
by Article 22 of the Constitution of Kosovo. Article 22 of the Constitution states that: "Human
rights and freedoms, which are the defined by following international agreements and
instruments, guaranteed by this Constitution, are being directly implemented in the territory of
the Republic of Kosovo and have supremacy in case of conflict, over the all provisions of laws
and other acts of public institutions. In addition, Article 53 of the Constitution of Kosovo
(“Fundamental rights and freedoms guaranteed by this Constitution shall be interpreted in
consent with the court decision of the European Court of Human Rights") outlines the decisions
of the court and court practices and stipulates that decisions reached by the Constitutional

Court are in the spirit of those of the Court in Strasbourg,.

When it comes to complaints submitted to the Constitutional Court by members of
minority communities, a representative of the Constitutional Court noted that in most of the
cases are appeals in the field of property law. Of all the decisions of the Constitutional Court, he
noted the decision KI104 / 10 as the most important for protection of property rights in Kosovo.
With this verdict, all decisions of the former HPD declared final, and the amendments that
decisions of this Agency cause must be entered in the cadaster. According to the representative
of the Constitutional Court, this verdict has set practice for about 18,000 other individual cases
whose decisions are now executive and final and cannot be subject to examination. However, it
often happens that the Constitutional Court's decisions are not implemented, and as main

excuse was stated that KPA has no money to demolish building constructed on someone else's
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land. According to the interlocutor, a solution for such a situation requires the more serious
engagement of Serbian political representatives in Kosovo in preparing or revising the budget

and need to insist on the allocation of money for such issues.
51In 2017, for this institution 7.857.516 euro was allocated.

The Constitutional Court itself does not play a role in the execution and implementation
of a ruling, but in accordance with Rule 63 of the Rules of Procedure of the Constitutional Court
of the Republic of Kosovo, the Court shall notify the State Prosecutor on decisions that are not

being carried out.

Article 81 of the Constitution of Kosovo defines laws that are defined as being of ‘vital
interest’ to members of the minority communities. Article 81 further enacts the ‘double
majority’ principle or the idea that those laws of vital interest to minority communities need to
be passed with both a majority of the Assembly and the majority of deputies from minority
communities who have 20 reserved seats in the Assembly. In 2016, the parliamentary group
‘Srpsklista’ attempted three times to annul the laws enacted by the Assembly of Kosovo on the
basis of this criterion. The Constitutional Court accepted none of their requests because,
according to the interlocutor, it was not possible to determine whether or not the constitution
had been violated. The representative of the Constitutional Court also stated that Srpskalista
did use their right to send drafts of the controversial laws to the Consultative Council for
Communities for comments, which significantly jeopardized their own argument that those laws
were of particular importance for the members of minority communities. When it comes to the
assessment of the constitutionality of a law or a decision of the government, a representative of
the Constitutional Court stressed that there is no Deputy Ombudsman who comes from Serbian
community for two years, and the institution of Ombudsman is an institution authorized to
handover government decisions for assessing their constitutionality (Article 113 of the
Constitution of Kosovo). In addition, Article 113, Paragraph 8 of the Constitution defines the
principles of the incident control that allows judges to seek assessment of the constitutionality

of the law with which they confronted in a judicial proceeding.

IV. Minority rights in practice

Previous sections of this paper have discussed at length the legal, constitutional and
institutional mechanisms in Kosovo designed to protect the rights of non-majority communities.
As has been mentioned a number of times, these existing legal and constitutional provisions that

mandate the creation of specific governmental and non-governmental bodies that monitor and
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implement laws on issues such as language use, education and discrimination are relatively
progressive and wide-ranging. That having been said, the overall situation regarding minorities
in Kosovo remains fragile and relations between various communities is often fraught. This has
led to a situation where there is often a significant gap between the rights that are given to non-

majority community ‘on paper’ and how this is actually implemented in practice.

The politicization of minority rights: The case of textbooks and education in
the Serbian Language in Kosovo

Institutions of the Kosovo government have systematically blocked shipments
containing learning material for schools in Kosovo that follow the learning plans and program of
the Ministry of Education, Sciences and Technological Development of the Republic of Serbia.
The consequents of this policy came to a head at the beginning of the 2016/2017 school year
when new textbooks and other learning material for students in Serbian-language schools from

socially-deprived areas were held up at border posts until December of 2016.

Beginning in 2016, Kosovo Customs held numerous containing learning material and
textbooks for schools working within the Serbian educational system. This policy began as a
reciprocity measure when Belgrade stopped postal deliveries of Albanian-language textbooks
for students in PreSevo, Medveda and Bujanovac. As a result of this measure Serbian schools in
Kosovo are thus faced with difficulties in administrating entrance exams, teachers do not
receive funds for their work, and bookstores and parents are forced to bring textbooks into

Kosovo using informal channels.

In every society education is a cornerstone of advancement and development. Since the
Serbian community’s educational system was a part of the Brussels’ Dialogue and considering
that the Kosovo educational system does not cover educational institutions that offer lessons in
the Serbian language, these kinds of restrictive actions taken by the Kosovo government directly
endanger free and full access to education for primary and high school students from the
Serbian, Roma, Bo$njak and other non-Albanian communities that attend schools that adhere to

the Serbian educational plan and program.

This discriminatory practice is unfortunately not only limited to textbooks and learning
material as Kosovo Customs also regularly holds up private postage for residents containing

fiction and scientific literature written in the Serbian language.
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The Problem:

Civil rights have often been collateral damage in the relationship between Belgrade and
PriStina,because of which the politization of the mundane has become the modus operandi of
both governments. Problems faced by citizens begin with difficulties in accessing personal
documents, and extend to the realization of property rights, the right to free movement and the
right(s) to language and education. While education may not have been a topic discussed
during the Brussels’ dialogue, negotiations did take place between the Kosovo and Serbian
Education Ministries due to the needs of ethnic Albanian students8? in the municipalities of
PreSevo, Medveda and Bujanovac. Unfortunately, not only did these negotiations fail to find a

solution, they succeeded in spreading a problem that now affects Serbs in Kosovo as well.

The following is a chronological examination of events that led to the endangering of

educational rights for members of minority communities in Serbia and Kosovo:

o September 10th 2015 - Officials from Belgrade and Pristina agreed that both
governments will supply members of their communities in Kosovo and south
Serbia with textbooks for primary and secondary educational institutions8s.

e September 25t 201584 - The Kosovo Education Minister, KushtrimShkodra,
announced reciprocity measures as a reaction to the Serbian government
restricting the entry of textbooks for ethnically Albanian students in Bujanovac,
Presevo and Medveda. On the 25t of September, the Ministry issued a request
to Kosovo Customs that required customs agents to not allow “a single textbook
from Serbia to enter Kosovo without prior approval of the Kosovo Ministry.”85

e February 18t 2016 - A delegation from Albania issued a statement8¢ as a
response to a report from the Head of the OSCE Mission in Serbia, Peter
Burkhart. The statement expressed concern due to the fact that around 40% of
books for basic education in the Albanian language for ethnic Albanian students
in south Serbia were missing while in January 2016 the Serbian Education

Ministry had approved only four textbooks for high-school education.

82Up until 1999. The textbooks for the students of Albanian nationality in Serbia were provided for from
PriStina, after 1999. The issues with the provision of textbooks in Albanian language started.

83http: //www.balkaninsight.com/en/article /kosovo-serbia-exchange-school-books-09-10-2015
84http://www.balkaninsight.com/en/article /kosovo-serbia-schoolbooks-deal-breaks-down-09-25-2015-
1

85http://www.slobodnaevropa.org/a/nesprovodjenje-reciprociteta-kod-skolskih-
udzbenika/27604850.html

86http: //www.osce.org/pc/224541?download=true
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e March 2nd, 2016 - A truck carrying 103,222 textbooks for the Albanian
community in south Serbia was returned to Kosovo after waiting six months at
the crossing.8”

e June 2016 - The Gracanica Book Fair8 was not held despite official declrations
from the Deputy Education Minister that there was no official ban on the
importation of books and that this simply requires a request to the Ministry for
permission to import.

e August 9t 2016 - Representatives of the Serbian Education Ministry, the
Albanian National Council and the Institute for Textbooks signed an Agreement
on the Provision of Missing Textbooks in the Albanian Language. 89 The
memorandum stipulates that the National Council of Minorities should deliver at
the end of every school year a list of priority textbooks for the following year.

e September 1st 2016 - An Advisor to the Ministry of Education, Science and
Technological Development of the Serbia, DuSanMaksimovi¢ announced the
existence of a problem with the delivery of textbooks due to the ban issued by
the Kosovo government.

e September 8t 2016 - NGO AKTIV from North Mitrovica published a
communication90 regarding the holding of textbooks used in the Serbian
educational system for socially-deprived groups91.

e November 25t 2016 - The Minister of Education, Science and Technological
Development of Serbia, MladenSarcevié, spoke with the Albanian Ambassador in
Belgrade, llirBochko, about cooperation between the two countries in the areas
of education and science, including issues regarding the translation of textbooks
for students attending Albanian-language schools.92The need for further
meetings was establish in order for an agreement to be signed on the

translations of textbooks.

87http://www.balkaninsight.com /rs/article/srbija-vratila-ud%C5%BEbenike-na-albanskom-jeziku-na-
kosovo-03-02-2016

88http: //www.b92.net/info/vesti/index.php? =2016&mm=06&dd=21&nav category=640&nav id=1

obezbedllvan]u udzbemka -na-albanskom-jeziku.html?alphabet=I
90http://ngoaktiv.org/news/public statement regarding the issues of retention of textbooks on behalf

of kosovo customs/1086
91http://www.rtklive. com/rtk2/71d 2&r=7169

aradn]1 dve- Zeml]e html
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The Serbian government’s decision affects 7,735 students in Bujanovac, PreSevo and Medveda.
The Kosovo government’s decision affects 17,79793 students across all of Kosovo and citizen'’s
whose private postage is being held based on instructions from The Ministry of Education,

Science and Technology (MONT.)

Kosovo’s modern and inclusive legal framework offers broader rights to non-majority
communities than is the case in other countries in the Western Balkans. Kosovo Law no. 03/L-
068 on Education in the Municipalities®4, Article 12, stipulates that Schools that teach in the
Serbian language may apply curricula or textbooksdeveloped by the Ministry of Education of the
Republic of Serbia upon notification to theMinistry of Education, Science and Technology of the
Republic of Kosovo.” According to the law, MONT has a three-month deadline to lodge
objections to the delivery of material. This same law (along with Article 21 of the Law on Local
Self-Governance) grants special status to the Municipality of North Mitrovica, which is given

broad authority over institutions of high education.

The Serbian Law on National Minority Councils9defines the role of national councils in
the establishment and participation in the work of education institutions as well as in the
creation of learning plans and programs. Along these lines, the Law on Textbooks%defines
technical criteria needed for requesting the approval of textbooks. Article 3 of the law stipulates
that textbooks written in the language and alphabet of a national minority require approval in

line with the Law on Textbooks.

In Serbia’s case, the reasons given for holding textbooks from Kosovo for ethnic
Albanian students in Bujanovac, Presevo and Medvedja were related to the books’ political and
prejudicial content. As for Kosovo, the official explanation for holding textbooks from Serbia for
Serbian students in Kosovo was based on the “principle of reciprocity” which is not recognized
as a legal tool by either national or international laws. Kosovo, however, did not respect their

own legal procedures.

93The information of the Ministry of Education, Science and Technology of Serbia, issued on 24.11.2016 at
the request of NGO AKTIV.
94https://masht.rks-gov.net/uploads/2015/06/09-2008-03-1068-sr.pdf

95http://www.zenta-senta.co.rs/dokumenti/ostali dokumenti/zonsnm sr.pdf
9%6http: //www.zuov.gov.rs/wp-content/uploads/2014 /06 /ZAKON-0-UD%C5%BDBENICIMA-15.pdf
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Conclusions

The governments of Kosovo and Serbia often politicize and instrumentalist the rights of
non-majority communities, especially when it comes to the Serbian community in Kosovo.
However, the supervisory role of the Kosovo Assembly and that of independent institutions in
Kosovo that should deal with these issues are marginalized. These sorts of practices are not
unexpected in young democracies with weak institutional foundations, but it is still necessary to
face the fact that communities in Kosovo face serious consequences due to its non-
homogeneous, conflicted and mutually unrecognized political system. It is for these reasons
that these systems have to find a way to communicate for the common interests of their
communities. On top of this, the Kosovo Assembly has to be more proactive in forming its
supervisory roles and to pointing out discriminatory and undemocratic practices and behavior

of the government and its agencies.

The broken ethnic relations in Kosovo point to the Pristina government’s obligation to
deal with the problems faced by the Serbian community with special sensitivity and affirmative
actions. This must be done first and foremost with the consistent application of the legal
provisions that regulate and affirm the rights of non-majority communities. The vindictive and
irresponsible actions taken by Kosovo government and its institutions towards the Serbian
community is an extraordinarily dangerous practice considering that the regulative violations
covered in this short paper are related to some of the most sensitive individual and collective
interests of the Serbian community in Kosovo; education and children’s futures. In doing this,

the government is risking the emigration of Serbs from Kosovo as a direct consequence.

Use of languages

The linguistic, religious, ethnic rights of minority communities are recognized as pillars
of fundamental freedom of all people with no distinction to race, sex, language or religion. The
United Nations Declaration on the Rights of Persons Belonging to National or Ethnic, Religious
and Linguistic Minorities obliges the states to protect the existence of national, ethnic, religious,
cultural and linguistic identity of minorities, grant the freedom to enjoy these rights including
the use of minority language in private and public life, freely and without interference from any
form of discrimination?’. The declaration further reaffirms the rights of minority communities

to take participation in decision making process relevant to fulfilment of these rights and obliges

97Articles 1.1 and 2.1 The United Nations Declaration on the Rights of Persons Belonging to National or
Ethnic, Religious and Linguistic Minorities
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the states to create a legal framework that codifies these legal privileges. Although Kosovo is not
member of the United Nations, its legislation is harmonized with international human rights
standards and, by the letter of law, grants fundamental freedoms to all its citizens. In
allffundamental legal enactments, Kosovo declares itself as a multi-ethnic society that respects
cultural differences and the right to preservation and expression of identity. Valid legislation in
Kosovo grants equal status to Serbian and Albanian languages and their alphabets at all level of
governance. Constitutionally granted, equal treatment of Serbian Language in official use in
Kosovo materialized with adoption of Law on the Use of Languages (here and after LUL) and
subsequent establishment of Office of Language Commissioner (here in after OLC) mid 2012.
The LUL guarantees the extensive rights to persons belonging to communities whose language is
in official use with Kosovo public institutions, in services delivery and official communiqué.

A comprehensive legal framework and infrastructure, however, has not been
substantiated through meticulous implementation of legal provisions on use of languages in
Kosovo. The research of NGO AKTIV on the quality of translation of laws into Serbian language
in 2015%revealed abundant grammar, linguistic and semantic mistakes in translation of Kosovo
laws regulations and administrative instructions as well as worrying underrepresentation of
Serbian native speaker in governmental services (only 1 out of 48 translator declares Serbian as
mother tongue). At the municipal level provision of qualified translation services are even more
worrisome. According to the research of European Center for Minority Issues® in 29 assessed
municipalities in Kosovo (without northern Kosovo) 52 professional translators were
hired,none of whom is of Serb nationality (48 Albanians, 2 Turkish, 2 Bosnian). According to the
same study, translation services in Serbian language are provided by a professional who in 90%
of the cases speaks Serbian as foreign language. The same study highlights that 25 out of 38
municipalities in Kosovo have not fully translated municipal regulations into eligible minority
languages concluding “monolinguism” is gradually being established at alllevels of governance
in Kosovo.

Monitoring mechanisms of international organizationsalsoalerteddeficiencies and
malpractices. The European Commission has repeatedly brought this issue to light in the annual
Kosovo reports, noting a lack of translators in various government offices, while calling for
“further improvements” in the implementation of legislation “to be underpinned by strong
political support.10” The EU’s Kosovo Progress Report for 2016 stipulates “stronger
commitment and support by the government institutions in mainstreaming the language

policies is needed”. The same reports assess “implementation of law on use languages remains

98http: //www.ngoaktiv.org/publication/quality-of-translation-of-kosovo-laws-into-serbian-language
www.ecmikosovo.org/uploads/English322.pdf
100European Commission 2014 Kosovo Progress Report pg 20.
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low while Kosovo Serbian language interpretation and translation including the translation of
laws is often substandard”1°1.0SCE mission in Kosovo has particularly drawn attention to the
poor translation of laws as a “significant area of non-compliance”, assessing that the authorities
are “under-informed about their responsibilities” and that the public has “a low level awareness
of their linguistic rights”192.According to the OSCE Annual Justice Monitoring report, 18 out of
104 monitored judicial proceedings involving minority communities members in Kosovo have
not had translation services assured. In another monitoring tool, Report on Municipal language
Compliance, OSCE alerts more than 50% of survey respondents belonging to minority
communities emphasized problems with receiving written documents in their
languagest3.According to the OSCE reports two key areas that remain largely underdressed: the
education and certification if translators and interpreters to ensure employment of competent
staff and the development of quality assurance systems, particularly for legal texts though

development and engagement of multi-lingual legislative drafting.

Implementation of Laws on Cultural Heritage: The Cases of the
VisokiDecani Monastery

In 2008 the Kosovo Assembly passed a law on “special protective zones” that was geared
ostensibly at protecting sites of cultural and/or religious significant for the Serbian and other
non-majority communities in Kosovo. The stated goal of the law is to create zones surrounding
the sites designated by the law that would protect them from development and attempts to
destroy, deface or otherwise harm their architectural and historical integrity. The law
consecrates into Kosovo'’s legal framework a legal and institutional obligation to protect these
sites which include a number of churches and monasteries, many of which were destroyed or
heavily vandalized during the late 1990’s and the anti-Serb riots of 2004. Despite its fairly
unequivocallanguage, the law’s passage has failed to assuage or temper attempts in a number of
areas around Kosovo from challenging and/or violating protective zones through both legal and
illegal means.

In 2015, a case was brought before the Municipal Court in Decani that sought to
challenge the Serbian Orthodox Church’s (SPC)Prizren and Raska Diocese ownership of 24
hectares of land around the Monastery. This was part of a legal battle waged over a 16-year

period in which the plaintiffs (two Kosovo-Albanian owned companies) that sought to strip the

101(https://ec.europa.eu/neighbourhood-
enlargement/sites/near/files/pdf/key_documents/2016/20161109_report_kosovo.pdf
102http: / /www.osce.org/kosovo/290876?download=true

103http: //www.osce.org/kosovo/120010?download=true page 14
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SPC’s ownership of land surrounding the monastery. The judges ultimately sided with the
plaintiffs in what was then widely condemned as a flagrant violation of constitutional
norms.!%Furthermore, the judges’ ruling proved to be in direct conflict with the 2008 Law
because the land in question had already been legally designated as a ‘protective zone’ under
SPC ownership. This situation was sparked by a Supreme Court decision made in 2012 which
directed the parties in question to take the case to the Basic Court in Pec¢/Peja. The
Constitutional Court ultimately settled the case in May of 2016 when it ruled that the land did
indeed belong to the SPC and ending 16 years of litigation over the issue.195 Despite this ruling,
protests encouraged by statements from local Albanian politicians have continued and there

have been a number of attempts, including in May of 2016, to block access to the monastery.106

Although it could be argued that in the VisokiDecani case legal norms ultimately
prevailed, it also demonstrative of the fact that laws often lack widespread socio-political
backing which can serve to seriously hinder their implementation. Decani’s Mayor,
RasimSelmanaj, has been a vocal backer of the local backlash against the Constitutional Court’s
decision, insisting that the ruling was “unacceptable” to local residents.107 This is a troubling
development in that it is illustrative of a strong reticence of local political actors to enforce legal
norms that affect members of the Serbian community in Kosovo. Furthermore, it demonstrates
the fact that laws geared at protecting non-majority communities often lack legitimacy in the
eyes of both citizens and politicians who feel that resentments stemming from prior conflicts

take precedence over the implementation of legal and constitutional frameworks.

V. Examples of Good Practices

Hungarians in Serbia
Profile

According to the 2002 census, there were 253,899 Hungarians in Serbia, or 3.5 per cent
of the population. Most live in Vojvodina where they make up some 14 per cent of the
population, and a majority in 8 municipalities. Hungarians speak Hungarian and most are

Roman Catholic, but there are communities of Calvinists, Methodists and Unitarians.

104http: //www.b92.net/eng/news/politics.php?yyyy=2016&mm=05&dd=23&nav_id=98075

105http: //www.b92.net/eng/news/politics.php?yyyy=2016&mm=05&dd=23&nav_id=98075

106http: //www.balkaninsight.com/en/article/protest-against-court-s-ruling-on-land-case-in-decani-05-
26-2016

107http: //www.balkaninsight.com/en/article /protest-against-court-s-ruling-on-land-case-in-decani-05-
26-2016
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Most Vojvodina Hungarians speak Hungarian. The Hungarian language is in official use
at the provincial level and at the municipal level in 27 municipalities. Hungarians are entitled to

education in their language from primary school through university (University in Novi Sad).

Teaching
Teaching in minority languages is vital to the protection of minority rights. What is

essential is the right of persons belonging to national minorities to establish and maintain their

own educational institutions, for which they seek private as well as public assistance.

Legal framework

The Rights of national minorities is Serbia are declared and guaranteed within the
Constitutional Act. Under article 14 Protection of national minorities: ‘The Republic of Serbia
shall protect the rights of national minorities. The State shall guarantee special protection to

national minorities for the purpose of exercising full equality and preserving their identity.” 108

The Constitution of the Republic of Serbia contains a wide range of minority rights (eg.
the right of association of members of minorities, the right to cooperate with compatriots
abroad, the right to use the symbols, prohibition of forced assimilation, official use of languages
and scripts - prohibition of artificial changing the ethnic composition of the population in the
areas where members of national minorities live traditionally and in large numbers, enabling

proportional representation of national minorities in the assemblies of autonomous provinces

and local government units in the population of mixed ethnic composition, etc.

The Law on National Councils of National Minorities (NMC) was adopted in 2009,
completes the legislative framework for the promotion and protection of rights of national
minorities in the Republic of Serbia - it provides the jurisdiction of the council, the manner of

their selection and financing.

The Constitution established the possibility to adopt special measures in economic,
social, cultural and political life in order to achieve full equality for persons belonging to
national minorities, affirms that such measures do not constitute discrimination only “if they are
aimed at eliminating extremely unfavourable living conditions which particularly affect”
persons belonging to minorities. The Constitution requires state bodies, public services,

provincial and local governments to take the ethnic structure of the population into

108Constitution of The Republic of Serbia, http://www.ustavni.sud.rs/page/view/en-GB/235-
100028 /constitution
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consideration and to pursue “appropriate representation” of members of national minorities in
these structures. We step up efforts to guarantee a more thorough implementation of the
constitutional principle of “appropriate representation” in the civil service at large - in order to
make representation of persons belonging to national minorities in the civil service more
“appropriate”, as mandated by the Constitution, we introduced preferential criteria for persons
belonging to national minorities, including knowledge of minority languages, in the hiring
procedures where these are not yet in place, especially for the jobs that require more frequent

contact with the public.

Unfortunately, national minority members are still not represented in sufficient
numbers in state institutions such as the public administration, the courts, the prosecution, the
police, as well as in state-owned companies despite the in 2006 adopted Conclusions of the
Serbian Government concerning measures for increasing participation of minorities in public

administration.

It was necessary to apply affirmative measure to achieve a proportional representation
of members of all national communities, in line with the constitutional obligation to employ
people in state authorities, public services, autonomous province bodies and units of local self-
government and to keep in mind the national composition of the population and proportional
representation. The allocation of posts in public administration should correspond to the

percentage of persons who declared belonging to one group or the other.

About the right to participation in public life and to representation in decision-making
bodies: the national minority councils are elected institutions for minority self-governance,
vested with competences and obligations in the fields of culture, education, information and
official use of language and scripts; after the adoption of the Law on NMCs in 2009, these bodies
have become the main players of minority policy in Serbia. NMCs - advisory or participatory
powers, financing from the State budget, the budget of the Autonomous Province and the

budgets of the municipalities and towns.

The Law on the Protection of the Rights and Freedoms of National Minorities provides
that persons belonging to national minorities have the right to register their names in all public
documents in the language and script of the national minority they belong to. NMCs determine
traditional names and other geographical names in the national minority language and propose

changes in the names of streets, squares and other parts of the municipality.
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The 2004 Law on Changes and Amendments to the Law on the Election of Members of
the Parliament facilitates national minority representation in the Serbian Parliament by

abolishing the five percent threshold for national minority parties and coalitions of their parties.

National Council of the Hungarian Ethnic Minority

During the last period the National Council of the Hungarian Ethnic Minority took over
the founding and managing rights of the Hungarian daily and weekly newspapers, the “Magyar
Sz6”, and “Hét nap” and the “Forum” printing house; defined traditional Hungarian names of
settlements in Vojvodina and Hungarian national symbols; became a co-founder of the Senta-
seated Vojvodina Hungarian Cultural Institute and the European Students College in Novi Sad; it
also founded and has managed the Laszl6Szekeres Foundation and the Hungarian House
Foundation. The NCHM had a significant role in the procedure of official permission and
importing of school course books from Hungary; it participated in the distribution of the
provincial budgetary subsidies for Hungarian organizations and manifestations; participated in
the work of the inter-State Hungarian-Serbian Commission for the bilateral protection of

minorities and also participated in the organisation of dozens of important trainings and

conferences.

Probably the most important element of the autonomy is a part on competences, public
powers of the autonomy. According to the new Law on National Councils of National Minorities,
national councils have decision-making powers, consent and proposing powers, and powers to
give opinion regarding all issues in connection with the culture, education, information and
language use of national minorities. Unfortunately, the majority of the competencies are rights
to propose, to agree and to express opinion and there are fewer rights to make decisions and
regulate completely independently. The most important is that the Law assures that no decision
can be made instead of or without the national councils on issues related to the identity of the

national minority.

According to the Law, the members of national councils are elected under the rules of
the proportional electoral system, with party-list of candidates. Lists can be proposed by the
organizations of national minorities, and groups of citizens (belonging to the respective national
minority). The Law basically prefers the direct election on the basis of separate voting register
of a national minority. If, due to the lack of the community’s will, the elections can’t be executed

in this way, the system of elections by electors can be used as an alternative.
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Access to personal and travel documents

On 4 May 2016, after more than four years of setting the benchmarks in the visa
liberalization roadmap, the European Commission recommended that the European Parliament
vote for exemption of Kosovo citizens from visa requirements when traveling to Schengen area.
The decision was a cause for High Representative Mogherini’s second official visit to Kosovo,
who presented the Kosovo government with only two remaining conditions to be met before
the regulation (EC) No 539/2001 is amended. Namely, as it was stated in the fourth and last
progress report on Kosovo’s visa liberalisation roadmap requirements: “the Commission
confirms that Kosovo has met the requirements of its visa liberalisation roadmap on the
understanding that by the day of the adoption of this proposal by the European Parliament and
the Council, Kosovo will have ratified the border/boundary agreement with Montenegro and

strengthened its track record in the fight against organised crime and corruption.”

Unfortunately for many of people living in Kosovo, one, practically far more important condition

from Kosovo’s roadmap for visa liberalisation, was NOT fulfilled. Kosovo did not:

. ensure full and effective access to travel and identity documents for all
Kosovo citizens including women, children, people with disabilities, people

belonging to minorities and other vulnerable groups;

Kosovo citizens to this date face administrative obstacles in accessing personal and travel
documents and are consequently unable to exercise their very basic civil rights, such as voting
or freely move within Kosovo’s territory. The core of the problem in accessing personal
documents in Kosovo lies in the fact that Kosovo does not recognise the marriage certificates
issued by the Serbian institutions on the territory of Kosovo after 1998. Having in mind that the
Kosovo citizens residing in Serb-majority municipalities in Kosovo who got married in the
period 1998-2004 had little to no choice (when it comes to northern Kosovo this was true until
December 2016 when the Civil Registry Offices were formed under Kosovo’s legal and
administrative framework) between different institutions, this practice seems rather
unfounded. Furthermore, Kosovo has made exceptions in recognition of documents issued by
Serbian institutions in Kosovo and as a result, while marriage certificates are not recognised, the
birth certificates are. In addition to this, Kosovo agreed both in 2013 and 2014 that Kosovo
Serbs vote using ID cards issued by Serbian institutions operating in Kosovo. Finally, there is no
article of a national law declaring Serbia-issued documents for its citizens residing in Kosovo
illegal. The issues resulting from the practice of non-recognition of Serbian marriage certificates

are numerous:
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. Due to non-recognition of marriages concluded before Serbian institutions in
Kosovo after 1998, none of the non-residing spouses who moved to Kosovo
after the conclusion of their marriage can applyfor Kosovo citizenship (30
such requests for the recognition of marriages were made in the
municipality of Gracanica in 2016). According to the Law on Citizenship, one
of the conditions for applying for citizenship is at least 3-year long marriage
to a Kosovo citizen, which is a right that still cannot be exercised.

o Due to non-recognition of marriages concluded before Serbian institutions in
Kosovo, all Kosovo born married women can obtain documents only using
their maiden name (it is still a widely spread tradition among members of
the Serbian community to take husband’s surname after the conclusion of
the marriage) and are treated as being of single marital status. In addition to
this, Kosovo Serbian women residing in one of the four Serb-majority
municipalities of north Kosovo cannot change their name in accordance with
the Law on Personal Name as they cannot provide proof of paid property tax
due to non-implementation of the agreement on cadastre made back in 2011
between Belgrade and Pristina.

. Due to non-recognition of marriages concluded before Serbian institutions in
Kosovo, fathers of children born in Kosovo or hospitals in Serbia need to go
through the process of recognising their children.

. Kosovo residents born in hospitals located in Serbia must have a parent
registered in UNMIK or Kosovo system and submit proof that they lived in
Kosovo (student indexes from primary or secondary schools) in order to be

issued Kosovo IDs.

Individual cases in which people were prevented from obtaining personal documents
span from requests to submit a birth certificate issued prior to 1999., refusing to accept
marriage certificate of the marriages made in Serbia, requesting that children of DPs born in
Serbia, Montenegro or Macedonia and living in those countries have their parents present when
applying for Kosovo documents (in cases when their parents are very old or dead, this seriously
hinders the rights of the children of DPs to exercise their rights and change the ownership of
their property in Kosovo). Finally, there is an individual case of a person who, for the first few
years of their lives bore their mother’s surname, but changed it in the Serbian system after the
mother married their stepfather. This person was denied an ID card due to different surnames
on the Serbian birth certificate and currently valid Serbian ID card (this card, although not

recognised as it is issued by “parallel institutions” must be shown to the civil registry officer,
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given that this is the only document with which one can prove its identity and compare it

against the personal number in the birth certificate).

The difficulties arise also with efforts to obtain valid Kosovo-issued drivers’ licences. As
Kosovo authorities do not recognise the drivers’ licences issued by Serbian bodies issued after
June 1999, the freedom of movement is severely compromised. Citizens who do not have valid
Kosovo drivers’ licences are required to enrol in driving schools and after paying expensive fees,
retake the drivers’ test in order to obtain valid documents, yet, regardless of this requirement,

there are no Kosovo government licenced drivers’ schools in northern Kosovo.

The fact that Kosovo is hindering the acquisition of personal documents to its citizens is
not only the violation of the most basic civil rights, but it also poses a potential for
discrimination of a small group of people in Kosovo who will, through no fault of their own, be
exempt from the visa free regime. Those are the holders of Serbian passports issued by
Coordination Directorate for the citizens of Serbia residing in Kosovo. The issuing of
Coordination Directorate passports started back in 2009 when Serbia was conditioned to
exclude the holders of Serbian passports residing in Kosovo from visa free regime in order to
get visa liberalisation for the rest of its citizens not residing in Kosovo. Serbian citizens residing
in Kosovo paid the price and became second-grade citizen, discriminated on the basis of their
geographical residence. The rationale for this decision was “potential for illegal migration”
which, although it was never explicitly stated, only suggested, mostly applied to Kosovo citizens
who applied and continue to apply for Serbian passports in large numbers. It is important to
note that the Coordination Directorate passports are not excluded from the visa liberalisation
for Kosovo per se. On the contrary, the EC proposal for amending Regulation (EC) No 539/2001
states: “this amendment only covers the individuals from Kosovo who are holders of a biometric
passport issued in compliance with International Civil Aviation Organisation (ICAO) standards
and EU standards for security features and biometrics in travel documents” and holders of

Serbian Coordination Directorate passports fit these criteria since August 2009.

Regardless, in his visit to Pristina, Commissioner for Migration, Home Affairs and
Citizenship, DimitrisAvramopoulos, when asked about the status of Serbian passports issued for
the residents of Kosovo replied: “Let me be clear on that. Only Kosovo’s passports are
recognised. So, it is very, very clear”. The statement of the Commissioner for Migration, Home
Affairs and Citizenship was problematic in several aspects. Firstly, the Article 2 of Kosovo Law
on Citizenship, defines that the citizens in Kosovo may have multiple citizenship, this means that
regardless of Kosovo’s status now or in the future, the citizens of Serbia residing in Kosovo have

a right to a Serbian passport as well. The reactions to the statement of Commissioner
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Avramopoulos came from the Office for Kosovo and Metohija who argued that the visa
liberalisation should not apply to a type of document, but to all citizens of the territory that it

was granted to.

However, if the interpretation of the recommendation of the EC by the Commissioner is
correct, and Coordination Directorate passports are excluded from the visa liberalisation for
Kosovo, and if we take into consideration the fact that not all of the holders of this passport are
able to acquire Kosovo documents, we can conclude that a very limited group of people in
Europe will be a victim of neglect, poor administration and mismanagement and their freedom
of movement will remain limited. (Not to mention that sound logic proposes that Coordination
Directorate passports should already qualify for visa liberalisation. The sole purpose for the
issuance of these documents was to prevent “potential illegal migration” from Kosovo and given
the EC’s recommendation from May 2016, it is clear that the EC no longer considers this to be a

threat).

NGO AKTIV sent an official request for information to Serbian MIA in June 2016. The
information we received was that the Coordination Directorate issued a total of 97 809
Coordination Directorate passports in the period between 16.08.2016 and 03.06.2016. The
holders of these passports now face new challenges as Kosovo authorities started preventing
them from crossing the border with these documents. This practice is not only in violation of the
first agreement on freedom of movement reached in 2011 in Brussels and concerning the
mutual recognition of personal and travel documents, but it also severely limits the movement

of those citizens who do not possess Kosovo documents and who will not be able to exit Kosovo.

Conclusions:

The legal framework that has taken shape in Kosovo since the conflicts of the 1990’s has
been shaped in the mould of the most idealistic international and European conventions on both
minority and on human rights. It’s constitutionally designed to be a state that not only respects
but also fosters the existence of a multi-ethnic state with all constituent groups having the right
and significant autonomy to shape their cultural and ethnic identity as well as to govern over
affairs that affect their respective communities. The architects of the governing structures that
have been put in place in Kosovo took great pains to ensure the equal and/or proportional
political and institutional representation of Kosovo’s non-majority groups with the place of
Kosovo’s Serbs being an area of particular concern and attention. A slew of laws were passed

after and before 2008 that guaranteed the status of the Serbian language, education for
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members of non-majority communities, political representation of non-majority groups, special
status for a number of non-majority municipalities, representation in the media, anti-
discrimination and others that dealt with the protection of cultural heritage and religious sites.
Taking all of these factors into consideration, an objective analysis of the situation that exists on
paper may well conclude that Kosovo is in fact far ahead of many other regions in Europe,
including those already in the European Union, when it comes to minority rights. However, the
practical reality diverges sharply from this picture when events of the past several years are
taken into consideration. It becomes clear that the implementation of these laws and even of
the constitution itself is uneven at best and often lost in the political quagmire that has emerged
between Belgrade and Pristina. As seen in the analysis on education in the Serbian language,
the issue of textbooks has been used as a political weapon, with local schools and their students
paying a significant price. This is reflective of other problems related to the issue of language
rights, general and institutional discrimination, access to personal documents and numerous
other difficulties that have arisen despite the progressive legal framework. Despite a fairly
strong law against it, hate speech remains commonplace and Serbian communities throughout
Kosovo are faced with an often-precarious security situation. Until these issues are seriously
and thoroughly addressed, the strength of laws themselves will continue to be cold comfort for

those facing a much harsher reality.

Non-majority generous legislation is increasingly viewed as an obstacle by majority
community in pursuit of what appears to be an national interests of Kosovo Albanians. There
have thus been increasingly frequent attempts to bypass and de-legitimize legal mechanisms
available to non-majority communities to defend their legal and constitutional rights. This
constitutes not only a threat to non-majority communities but to the Kosovo legal system as a

whole and it’s structural basis in international conventions.

Furthermore, there is a tendency to annul the legal rights of members of non-majority
communities through political decisions based on loose interpretations of laws or reciprocal
political action over the Brussels dialogue. The issue of textbooks for Serbian educational
institutions in Kosovo is a prime example of this abuse of political circumstances to deny non-

majority communities their constitutional rights.

46



Recommendations

General recommendations:

e (SOs need to take a more proactive role in monitoring their implementation of laws
regarding non-majority community rights and increase their cooperation with other
organizations doing similar work as well as the scope and depth of cooperation with
political and state institutions and actors.

e The international community must also become more vigilant in monitoring the
implementation of relevant legislation and increase the quality of cooperation and
coordination with the civil society sector

o The European Union should secure the participation and reflect the inport of Serbian
CSOs in their year report on progress in Kosovo (Kosovo Progress Report.) Although
they do cooperate with local CSOs they do not yet have a special approach when it
comes to working with Serbian NGOs. Taking this into consideration, it is recommended
that they conduct semi-annual consultation meetings with Serbian NGOs with the goal
on ensuring that their views, concerns and recommendations are taking into
consideration when formulating policy.

e [t is recommended that a far-reaching coordination mechanism be established between
Serbian CSO’s interesting in researching the effectiveness of the implementation of

Kosovo legislation regarding the rights of members of non-majority communities.
Language:

o The issue of use of languages appears to be one of the most widespread problems when
it comes to the implementation of legal regulations. The issue continues to threaten the
preservation of Kosovo Serb’s ethnic and cultural identity. Taking this into
consideration, it will be necessary for the non-majority communities’ political
representatives and CSOsto work in coordination and cooperation with the language
commissioner in obtaining political and institutional support for freely carrying out
their mandate that includes both technical and financial support for the implementation
of the strategy on protection and promoted the right to language use.

e Local Serbian CSOs need to take on a more active role, particularly in non-Serbian
municipalities, in monitoring how legal statutes pertainingto language rights are applied
in practice through the creation of a mechanism that will follow and analyse the
implementation of various laws that concerns the rights of members of non-majority

communities.
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Education:

e Educational rights and the implementation of laws governing the educational system(s)
in non-majority communities will need to be more closely monitored and scrutinized in
the forthcoming period amid increasing discussion of the integration of Serbian

educational institutions into the Kosovo system.
Civil service:

e Due to a dearth of information on the issue of civil service representation (outline in the
Kosovo Law on Civil Service) it is necessary for Serbian CSOs to conduct in-depth
research on the implementation of the Law and to issue appropriate recommendations
based on their findings that will be submitted to appropriate/relevant local and national

authorities
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