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The publication "Official Bilingualism in Kosovo - Key Preconditions
and Challenges” is the final research document on the project
“‘Craating a Bilingual Kosove”. This project was implemented by the
NGO AKTIV in the period from October 2018 to March 2021, based on
the financial support of the Embassy of the Kingdom of Norway in
Pristina. The project was implemented with the aim of improving
respect for language rights in Kosovo, primarily the equal institutional
use of the Albanian and Serbian languageas. This publication is o kind
of "legacy” of the project. It should sarve as o source of knowledge
about the shortcomings of the system of protection of language
rights in Kosovo, but alsc as ¢ guide for further work on cvercoming
those shortcomings.

The main purpose of the project "Creating o bilingual Kosovo' was
reflected in the contribution it was supposed to make to improving
the implementation of the Law on the Use of Languages in practice,
in order to provide better occess to information, public services, and
institutional protection tc members of the Serb community and other
Kosovo residents. Howaver, during the implementation of the oroject,
the project team noticed that the legislative framework itself poses
obstacles to the protection of language rights in proctice.

The Constitution of Kosovo (2008) and the Law on the Use of
Languages (2006) declare that Serbion and Albanian are official
languacges that are in equal use in all institutions in Kosave. Official or
Institutional bilingualism, established in this way, has proven to be
too high a standard for Kosovo instituticns to achieve. In addition to
the often mentioned financial and personnel limitations, during the
implemeantation of this project, it was shown that there is o need to
further work on improving the normative framewaork for the protection
of language rights.

Language rights occupy o prominent place in the corpus of human
and minocrity rights. Thair role is to enable members of ethnic and
linguistic minorities to preserve their special identity, but clso to
protect their rights and interests before public cuthorities. That s
why modern turopean legislation and international instruments
guarcntee  respect for language rights.  Official  kilingualism
represants a higher level of protection of language rignts and thus is
comparatively less commaon. It is established in order to express the
linguistic diversity, but also the division of a certain area. Its role is to



maintain o balance between different ethnolinguistic communities
living in one society. The situaticn is similar in Kosovo.

The official equality of the Albanian and Serbian longuages in
Kosove is a special guarantas given to mincrity communities to
ensure their participation in puklic life and equal access to public
services. Serbian is a less represented official language. However,
the equal position of members of the Serb community, as well as
other residents of Kosovo who rely on the Serbian language in
administrative and legal affairs, such as memkers of the Gorani,
Bosniak, part of the Roma, Croot and Montenegrin communities,
depends on its equal use by institutions.

Official bilinguclism in Kosovo, despite its importance for the
protection of the rights of non-majority communities and the
prasarvation of stable inter-ethnic relations, is turning into tokenism.
Monitoring the octions of institutions regarding the respect of equal
use of the Serbian language, which is faithfully documented through
reports prepared by the NGO AKTIY as well as other crganizations,
shows that in proctice there is no real and essential equality of the
two official languages. The use of the Serbian language is sporadic.
At certain times, institutions provide translations inte Serbian in order
to create the imprassion of respact for bilingualism. In contrast, there
are numercus examples that translation of documents is missing or
delayad, or is of insufficient quality, which in tum maintaing the
unegual and disadvantaged position of Kosovo residents who use
the Serbian language.

A special contribution provided by the project "Creating ¢ bilingual
Kosove" concerns the opening of the topic of deficiencies in the
normative frameawork for the protection of language rights, which
was not discussed enough before. Legal gaps, ambiguities, and
uncertainties give room for legislation to be interpreted differently.
This is best illustrated by the fact that ne one in Kosove can be
sanctioned for viclating language rights in Kosovo, which takes
place without any conseguences.

This pubklication builds con previous research work of the NGO ACTIVE.
In the first place, it is about the publication "Language obstacles to
equal access to services”, which points out the legal gaps that
characterize the Law on the Use of Languages and procedural laws,
as well as the inconsistency of procedural laws with the Law on the
Use of Languages. On the same track, this publicotion opens up
another big topic. It is about the legal establishmeant of the Office of
the Language Commissioner.



The puklication "Official Bilingualism in Kosovo - Key Prerequisites
and Challenges” consists of three units. The first unit provides an
analysis of the lagel position of the Office of the Language
Commissioner, as well as its comparison with similar badies arouna
the waorld. This secticn discusses the shortcomings and weaknasses
of the legal framework for the work of the Office that pravent it from
becoming an independeant institution that would be able to meet its
mandate.

Second unit deals with the problems of translation staff in the courts
in Kosovo. This unit is the result of several months of field research
aimed ¢t examining whether the courts in Kosovo hove the
necessary translation staff. This section points cut the limitations that
court interpreters face in their work, as well as the general shortage
of translotion staff in courts, and makes recommendations for
improving the trenslation capacity of courts.

The last unit oresents the Draft Law on Amendments to the Law on
the Use of Languages prepared by the NGO AKTIV. This proposal
aims to correct the legal gaps that give institutions the space to
choose in which language they will conduct a pracedure, while the
burden of seeking translation is placed on citizens. The proposal
prepared by the NGO AKTIV requires that official bilingualism be
interpreted in the best interest of citizens and that the institutions
are ex-officio obliged to consider the language that the party knows
better as the official longuoge in administrotive and legadl
proceedings.

The publication “Official Bilingualism in Kosovo - Kay Prerequisites
and Challenges” seeks to contribute to expert and theoretical
discussion on the problems of official bilingualism in Kosovo. The
guestions it raises and the solutions it offers are not final. It is
necessary for it to serve as an occasion for other actors, primarily
thase who come from institutions, to get involved in the conversation
cabout these prolems and patential sclutions.



The Office of the Language Commissioner in Kasovo has foaced
criticism over its ability to effectively praserve, promote, and protect
language rights in Kosovo. This report will attempt to examine the
development of the Office of the Language Commissioner from its
inception in policy and law, and to point out how legal discrepancies
and policy failures hinder its wark. The report will then campare its
legal and pelicy framework with those of leading international
counterparts to investigate where the Office differs from others and
what lessons can be learnt.

Law No. 02/L-37 on the Use of Languages

The Office of the Languoage Commissianar was established in April
2012 by Regulation No. 07/2012 and adopted by the Government of
Kosove, to serve as a body under the cuspices of the Office of the
Prime Minister (OPM).! The legal basis for its formation is in the Law on
the Use of Languages (2006), which stipulates that the Government
of Kosovo shall establish the Language Commission with the tosk to
oversee the implementation of the same Law.

Low No. 02/L-37 on the Use of Languages lays out the role and
responsibilities of the Language Commission unaer Article 322 From
its inception under Article 32(1), the Langucge Commission is tasked
with the responsikility to "supervise the implementation of this Law”.
Then, added to this are the responsibilities to “take actions and
measures within its cuthority to ensure recognition of the egual
status of the official languages and the complionce with this Low”
under Article 23(2), to “conduct and carry out investigotions pursuant
to any complaint made to it that, by act or omission” under Article
32(3), and to “inform the Government and the Assembly of Kosovo on
the legal and other measures undertaken to implement this Law” on
an annual basis under Article 32(11).

The powers placed ot the Language Commission's disposal under
Article 32 include the powers to “conduct and carry out

""Regulation No. 07,2012 on the Office of The Language Commissioner.” Office of the Language
Commissionsr, www kamisionaeri-ks org/repository,/ docs /Uredba_Reqgulore_ Regulation__ 07 _2M2 pdf.

2 Law No. 02/L-37 on the Use of Languaoges.” Office of the Prime Minister, www komisioneri-
ksorg/repository/docs,/ 2006_02-L37_en- pdf,



investigations on its own inftiative” under Article 32(4), to “medicte in
situgticns  where such mediation is required to ensure the
implementation  of this Law" under Article 32(5), to  “issue
Recommendations on remedies required, and recommeandations for
redress” under Article 32(6), and to issue a written warning “where
recommendaticns of the Language Commission have not been
implemanted within a reasconable period, as determined by the
Commission” under Article 32(7). Additionally, it is tasked to “review,
and make recommendations, regording: (i} Any regulctions or
administrative instruction made under this Law, and (i) Any other
regulations or administrative instruction that affect or may affect the
status or use of the official languages, or languages of communities
whose mother tongue is not an official language” under Article 32(3).

The detailed competencies and composition of the Commission
were "determined by an Administrotive Instruction issued by the
Office of the Prime Minister” pursuant to Article 32(10), raising
concarns  regarding  its  impartiality and  independence.  Tha
Language Commission was established in 2007. Due to its limited
effectiveness, the Government in its wisdom decided to abolish the
Language Commission and chose to appoint o single Language
Commissioner to oversee the above-menticnad responsibilities and
powers in the system of two official languages, Albonian and
Serbian, and three community languages, Turkish, Bosnian, ond
Roma’?

The phrasing and use of the term “Language Commission” over
“‘Language Commissioner” in the aforementionad Law suggests that
the legal drofters possibly intended to hove more than one
Language Commissioner.  Although  the  term  "Language
Commissioner” is never used in the Law, it is the last time thot
“‘Language Commission” will be used in any laws, regulations, or
Government publications, instead being replaced with “"Language
Commissioner”. Clearly, a decision was made by the OPM in the six
years between the drafting of the Law on the Use of Languages and
the drafting of the Regulation on the Cffice of the Commissicner to
limit the Language Commission to only ena Language Commissioner.
Be it due to resource constraints or a form of checks and balances
on the unbridled investigative and disciplinary powers of the
Language Commission is unclear, but the extent to which the
Language Commission’s responsibilities can effectively be managed
by a single perscn may help te answer for the failures of the Office of
the Language Commissioner.

3 "Mandate of Office of the Language Commissioner.” Office of the Language Commissioner,
https:/ /kryeministri-ks.net/en/the-prime-minister-office/ offices/office-of - the-language-commissioner,’,



Regulation No. 07/2012 on the Office of the Commissioner

Regulation No. 07/2012 on the Cffice of the Commissioner lays out
the structure and inner workings of the Office of the Commissioner,
The provisions keep Kosovo's official and community languages in
mind when offering services in the official languages, Albanian and
Serbian, and making services available in Turkish, Bosnian, Romani,
and any other community language that has the status of an official
language or o language in official use upon request. The possibility is
thare for the Office to employ those with o working knowlaedge of
community languages that are not yet official languages of Kosovo
under Article 4(2). However, “includling] stoff that [have o] working
knowledge of other languages of communities whose mother tongue
is not an official language in the Republic of Kesovo” on the basis
that they are "gualified” does not ensure o preference over other
gualified candidates that do not have such a skill, nar does it ensure
an Office that linguistically reflects the population it serves. In other
words, it presents the pcssibility of empleying those with knowledge
of community languages, but does not guarantee it. The only
longucge representation quota referred to does not apply to an
official language or a community language, but a foreign language,
Englisn. A non-specified “minimum number” of Cffice staff, including
the Languoge Commissioner and those in communications, are
reguirad to have o working knowledge of the English longuage to
ensure cooperation with foreign instituticns. Later, Article 16 goes on
to provide the Office the cim to “preserve, promote and protect the
use of’ ccmmunity languages that are nct official. Nonetheless, one
must question the feasibility of such a task without on enforcedo
quota regarding those that spaak community languages.

Both the Language Commission, criginally under Article 32 of the Law
on the Use of Language, and the Office of the Commissioner, under
Article 1/ of the Regulation of the Office of the Commissioner, are
given the same roles, coincidentally in the same order. Those are the
following: to monitor compliance with the Law, t© maoke
recommendations; to investigote complcints that an instituticn
within its jurisdiction has failed to comply with the Law or any other
legal act relating to the official ang community languages of Kosovo;
and to issue written warmings.

Althcugh the Office is never referred to in the Law, this gives weight
to the possibility that the Office of Language Commissioner and the
Language Commission are one and the same with powers copy and
pasted from the Law. However, uncertainty may jeopardize the



Language Commissionar's Office, let alone their effectiveness as,
given that the Cffice’s competences are ambiguously referred to as
being “specified in the Law” that never cnce refers to the Office.
Furthermore, the Law has been democratically passed through
Parliament making it a primary lagal source, but the Office’s entire
existence is borne out of a secondary legal source in the form of a
Regulation thot the Prime Minister signed, thus risking its legality
keing called into question should there be o judicial review.

Article 32(2) of the Regulation aims to ensure that the "Government
Language Commission shall cease to exist". This is an impressive
statermment considering that such ¢ regulation does have such an
authority to dissclve a commission that has been brought into
existence through a democratically passed law in the form of the
Law on the Use of Languages. This presents a ccnstitutional issue
that guestions whether the Government's secondary legislation has
the authority to take precedence over the Parlioment's primary
legislation?

Section D paragrach 21 of the Europecn Commission far Democracy
through Law (Venice Commission)’s report on “The Relation between
Primary and Secondary Legislation” sets out that the legality of ¢
regulation will be doubtful:

- If it is inconsistent with  the constitution  (including
protection for fundamental rights and the observance of
international norms)

- ifitisinconsistent with a low made by the parlioment

- i it goes outside the competence of the body that has
made the regqulation.*

The Prime Minister's acticns are inconsistent with the Constitution os
they are never once assigned the power to challenge primary
legislation in either Article 94 on the Competencies of the Prime
Minister or anywheare else in the Constitution of Kosovo. The Frime
Minister's actions are also inconsistent with a law passed by the
Assembly and go outsice of the competences of the Prime Minister
and their Office as neither Article & of the Regulation on the Areas of
Administrative Responsibility of the Office of the Prime Minister ang
Ministries nor the most recent supplement confer on them such a

“ Bradley, Anthony. “The Relation Between Primary and Secondary Legislation.” Eurspean Commission for
Democracy Through Law [Venice Commission), 7 July 2010,
www venice.coe.int/Webl orms/ documents/default.cspx?pdffile-COL-UDT(2010)020-e.



power to override primary legislation through their secondary
legislation.>®

The constitutionality and legality of the aforementioned Regulation
are made further guestionable considering the competences vestad
in the Language Commissioner. Namely, the Regulation stipulates
that institutions under the jurisdiction of the Office of the
Commissioner, which is the category that, among others, include the
Assembly and courts, have the cbligaticn te cooperate with the
Office and provide it with the reguested information (Article 16,
Paragroph 4), while the Office may require occess to their premises
and dacuments, and request cooperation from their employees and
even initiate disciplinary proceedings against them ({Article 17,
Paragroph 2, ltems 1-6). Considering that the Office of the Language
Commissicner is essenticlly o subsidiary body of the Prime Minister,
the Ragulation breaches the principle of separation of power and
allows the executive to potenticlly subjugote the legislative and
judicial branches of government.

Another concerning issue related to the legality of the Regulation
pertains to the right to complain. The right of the citizens to complain
In case their language rights cre being violated is not enshrined by
law. Instead, it is actuolly establisned by the Rules of Procedure of
the Office, which in fact represents an Annex to the Regulation. The
Regulation, along with its Annex, is an example of secondary
legislation as opposed to the Law that has precedence as primary
legislation, and thus can oe repealed by the Government, or oy the
judicial body in case it is subject to constitutionality review.

Through the Regulation on the Office of the Commissioner, the OPM
chose to redistricute the Language Commissicon's powers and
responsibilities, as laid out in Article 32 of the Law on the Use of
Languages, across the Office of the Language Commissioner, as it is
enabled to under Article 32(10) of the same Law. This redistribution
left the Language Commissionar a mainly managerial and advisory
figure os oppcsed to an empowered institutional figure that can
initiate investigations or issue written warnings. To this end, the
Language Commissioner's role was indistinguishable from that of the
Coordinator of Investigations under Article 21. Article 20 of the
Regulation on the Office of the Commissioner lays out the

S "Regulotion Mo, 02/20M on the Areas of Administrative Responsibility of the Office of the Prime Minister and
Ministries.” Official Gazette of the Republic of Kosova, Feb, 201 gzk.rks-
gov.net/ActDetail.aspx?ActiD-10533.

"Requlation {Grk) - No. 07/2020 on Amending and Supplementing the Requlation No. 0642020 on the Areas
of Administrative Responsikility of the Office of the Prime Minister and Ministries,” Official Gazette of the
Fepublic of Kosova, July 2020, gzkrks-gov.net/ ActDetail aspx?ActID-29389,
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Commissicner's advisory role, while 14(6) foresees that the “Language
Commissioner shall ke responsikble to supervise and manage the
staff of the Office and to assess their performancea”, when there is
already an underutilized 20-person supervisory body in the form of
the Language Policy Boord whose few roles already include
assessing the Language Commissioner, once again raises guestions.
One appointed figure being given more duties than a board of 20
appcinted figures either cnce again suggests incredible oversight or
an attempt to impede the ability of the Language Coemmissicner to
effectively do their job.

The Longuage Policy Board and the Language Policy Network are
two mechanisms that are meant to support the Office of the
Language Commissioner and to increase impartiality through the
separaticn of different parties. That said, when the Office of the
Prime Minister selects those that maoke up the Language Policy
Board that then selects and recommends candidates to the OPM for
the post of Language Commissioner under Article 7(1), the question of
impartiality and independence conce again arises. This is only
compounded by the ability of the OPM-cppointed Board to then
recommend tc the Prime Minister the dismissal of the Language
Commissioner pursuant to Article 7(1), as well as to review any
complaint of the Language Commissioner regarding the alleged
interference with the independence of the Office, either by the Cffice
of the Frime Minister, the government or another institution, which it
will then decide upon. Given that two intrinsically linked entities of
Government, the OPM and the Language Policy Board, both have
the akility to report the Language Commissioner to the other for
disciplinary action, the Longuoge Commissioner can be pressured
from koth sides with common political interests at stake and the
Language Commissionar can only report political pressures to the
very same two entities under Article 2(2), placing him or her into an
echo chamber.

Te go kaock to the subject of quotas, it is also worth noting that the
Language Policy Board has o quota whereby the Prime Minister shall
appoint a reprasentative to represent each of the following linguistic
communities: the Albanion language; Serbian language; Bosnian
language; Turkish language; Remani language; Croatian language;
Montenegrin language; and Gorani language - three languages
(Croatiaon, Montenegrin and Gorani), more than the Office of the
Commissicner offers services in. Once again, this begs the guestion
why is there not an assured representation of community languages
in the Cffice of the Language Commissioner?



Althcugh the Office is endowed with the some powers and
responsikilities as the Languoage Commission and many of those
powers are accounted for in the Regulation that divides them
between the different roles, not one single position is given the
power o write o written waming. This then begs the guestion
whether it is the case thot simgly anycne in the Office has such o
power or absclutely no one does? The first option would pose o
dilemma over transparency os averyone issuing written warnings in
the name of the Office would not provide a clear line of
responsikility, while the second aption would mean that there was
either great oversight ar a purposeful restriction of the Office's
powers. Both possibilities are problematic and could explain why
there has not been a publicly known instance of the Cffice issuing a
written warning in the eight years since its founding.

To compare and better understand where Kosovo's Longuage
Commissicner succeeds and fails, this report shall now explore the
findings of comparative legal analysis with the reference to the
general principles for human rights protection instruments, as well as
some of the best language protection bodies in the Worla.

The Office of the Language Commissicner is a Notional Hurman
Rights Institution (NHRI). NHRI{s) are autonomous and independent
state bodies that monitor and proemaote respect for human rights. In
addition to general NHRI{s), like the Ombudsperson, the specialized
ones can be established to protect certain vulnarakle groups, such
as ethnic or linguistic minorities. The United Nations Paris Principles
provide the international benchmarks against which national hurman
rights institutions (NHRIs) can be accredited by the Global Alliance of
National Human Rights  Institutions (GANHRI). Currently, Kosovo's
Language Commissicner does not have any accreditation by the
GANHRI or Eurcpean Network of National Human Rights Institutions
(ENNHRI), nor does its Ombudsperson's Institution, while those of
neighboring countries have such accreditation. This may be
explained by the Commissioners inability to meet the six
requirements for GANHRI accreditation.” They are the following:

- Mandate and competence: a broad mandate, based
on universal human rights norms and standards;

- Autonomy from Government;

- Independence guaranteed by statute or Constitution;

" "Paris Principles.” GANHRI Office of the United Nations High Comrmissioner for Hurmon Rights,
nbri.ohchr.org/EN/AboutUs/Poges/PansPrinciples.asex.



- Pluralism;
- Adeguate resources,
- Adequate powars of investigation.

The Languoge <Commissioner fails to meet three of these
requiremants. As earlier stated, its autonomy from Government is
quastionable given the OPM's ability to change the Office of the
Language Commissionar's role and positions through policy changes
and to force its hand through pressure from the OPM and the
Language Policy Board that can only be reported to the same two
entities that also hove the power to dismiss the Language
Commissioner.  The second  requirgment  that  the Loanguoge
Commissioner lacks is adequate resources, an issue thot continues
on from the last point on autonomy. The Office of the Language
Commissioner's budget has to be signed off on by the OPM, which
can hypothetically lead to budgetary issues should the OPM have an
Issue with the work of the Office of the Language Commissioner. The
third and final requirement lacking is adequate powers of
investigation. Although both the Law on the Use of Languageas and
Regulation on the Office of the Commissioner lay out the ability of
the Cffice of the Language Commissioner to instigote investigations
on their own terms, this is undermined by the fact that the Regulaticn
on the Office of the Commissioner only specifies the Coordinator of
Investigaticns as having such an ability, which might explain the lock
of investigations by the Office of the Longuage Cammissioner.

Taking ENNHRI and GANHRI accredited members as prime examplas,
the structure of Language Commissions differ to that of Kosovo's as
they are more impartial and are either more tightly linked tc the
Ombudsperson Institution or form part of it. Cancda’s Commissicner
of Official Languages is bath an agent of parliament, as opposad to
working “under the auspices of the Office of the Prime Ministar’, and
doukles as Canada's Official Languages Ombudsman, as cpposed
to being a separate entity as with Kesove® When the Commissioner,
“or any person acting on behalf or under the direction of the
Commissioner, has besen obstructed in the performance of the
Commissioner's duties or functions under [the Official Languages]
Act, the Commissioner may report that belief and the grounds
therefor to the President of the Treasury Board and the deputy head
or other administrative head of any institution concernad”’ The
President of the Treasury Beoard and the deputy head or other

& "Mandate and Roles.” The Office of the Commissioner of Official Languages, 18 Sept. 2020, www.clo-
ocol.ge.casen/cboutus/mandote.

"Official Languages Act.” Justice Laws Website, Government of Canada, 12 Mele, 2020, laws-
Iois. ustice.go.ca/eng/acts/O-3.01/ page-é htmi#docCont,



administrative head of any institution concerned are entities without
the ability to dismiss the Commissioner of Official Languages,
tharefora reporting obstruction te them avoids the potential for
blackmail. The Treasury Board is alsa whera the Commissioner can
directly go under Article 52 to get funding to cover any tachnical or
specialized knowledge not covered by the kudget allocated to them
annually, as oppased to having to submit an annual budget to the
OPM for approval as with the Kosovo cose that risks impartiality.©
The contrast with the Kosovo example continues into  the
Commissionar's role concerming investigations. Article 56(2) of the
Official Languages Act speacifically nameas the Commissioner when
bestowing upon them the akility to "conduct and carry out
investigations either on his own initigtive or pursucnt to any
complaint made to the Commissioner”." This a power that the Law
on the Use of Languages can be interpreted as giving Kasova's
Language Commissioner should the Regulation on the Office of the
Commissioner be subjaect to judicial review due to the constitutional
questicn it raises.

In Finland, the roles that would otherwise be cllotted to a Language
Commissicner are split between two Ombudspersons. The
Chancellor of Justice and the Parlicmentary Ombudsman supervise
the lowfulness of activities carried out by authorities and, therefore,
also ensure that authorities comply with the Longuage Act and
related legislation in all their activities. On the other hand, the Non-
Discrimination Ombudsman can handle complaints where language
s the basis of discrimination or part of a discriminaticn ccse
concerning the activities of an authority.? This arrangement avoids
overloading o single figure with a diverse range of responsibilities, as
risked in the Kosovo case, while keeping the focus on the complaints
ot hand. The Parliamentary Omiudsman has ot their disposal the
ability to investigate o complaint if the matter to which it relates falls
within his or her remit and if there is reason to suspect that the
subject has acted unlowfully or neglected o duty™ The Non-
Discrimination Ombudsman, formerly the Ombudsman for Minorities,
has more of ¢ promotion-type and legal support body role, but
nonetheless mcintains the right t¢ commence investigations, if

" |bid.

""Mandate and Roles.” The Office of the Commissioner of Official Languages, 18 Sept. 2020, www.clo-
ocol.ge.casen/cboutus/mandote.

2 nguistic Rights, 0. 12, Ministry of Justice, Ninland,
cikeusministerio.fi/documents 1410853/ 4734397 / Kielelliset_oikeudet_esite_EN_WEB_120419 pdf/Q4d434b0
-FaB-42d2-95f6-c7cQe98047e9 /Kielelliset_oikeudet_esite _EN_WEB_120419 pdf,

B Chopter 1, Section 3. "Parliomentory Ombudsman Act 197/20021" Ministry of Justice, Minland, 2002,
wwnw finlex fi/en/loki/kaonnokset/ 2002/en20020197 pof,



necessary to monitor compliance with the Equality Act in matters
falling within the Commissicner's competence.™

Ireland’s Language Commissionar, An Coimisingir Teanga, s an
independent rele appointed by the President, functions like an
Ombudsperson and enjoys extra powers in comparison with other
examples of Language Commissioners.® An Coimisingir Teanga may
compel a person to attend befcre them to obtain the necessary
information and the perscn must comply with that reguirement under
the same immunities and privileges as if he or she were o withess
pefore the High Court® A fine not exceeding €2,000 and/or
imprisonment for a term of up to 6 months may be imposed cn
person convicted in court of refusing or failing to cooperate with An
Caoimisinéir Teanga or of obstructing their work” If a public body
refuses or fails to cooperate with An Coimisingir Teangg or if their
work is obstructed and if it is proved that this occurred with the
consent, connivance or neglect of an official, the official and the
public body could be cenvicted in court in that particular case™ In
accordance with secticns 20 - 20 of the Official Languages Act, An
Coimisinéir Teanga conducts investigations on their cwn initiative, on
request frcm the Minister for Culture, Heritage and Gaoeltacht or
pursuant to a complaint made to him or her by any person in cases
where public bodies are cansidered to have failed to fulfil their duties
under the Official Languages Act” An Coimisinéir Teanga alse has
the right to investigote any valid complaint in which it is ollegad that
the provisions of any other enactments relating to the status or use
of Irish have been contravened.® And in contrast to the Kosovo case,
An Coimisinéir Teanga submits annual financial accounts by the
Office of An Coimisingir Teanga to not only the Comptroller and
Auditor General and the Minister for Culture, Heritage and Gaeltacht,
as opposed to the Office of the Prime Minister, but also to the Irish
Parliament, the Houses of the Oirecchtas, in the interest of
transparency.?

Norway's Equality and Anti-Discrimination Cmbud is different from
the above-menticned cases as it reperts directly to the United

“"Laki Yhdenvertaisuusvaltuutetusta,” Finlex Data Bank, 30 Dec, 2014,
v finlex fi/fi/ laki/alkup,/ 2004, 20141324,

SUOMTICIAL LANGUAGES ACT 2003." An Coimisinéir Teanga, 2003,
wyww . coimisineirie/userfiles/files/a3203 pdf

© "Powers of An Coimisingir Teanga,” An Coimisingir Teanga, www coimisineirie/ cumhachtoi-an-
choimisineara-teanga?lang-£N,

7 lbid,

® Iid,

" "Tuncticns of An Coimisingir Teanga.” An Coimisingir Teanga, www coimisineirie/feidhmeanna-an-
choirnisinecra-teanga?lang-EN.

2 bid,

2 bid.



Nations as opposed to a parliament or government? Similarly to
Finland's Parliamentary Ombudsman, Norway's Equality and Anti-
Discrimination Ombud can initigte investigations, including  with
police assistance where necessary. 2

Sweden is yet ancther country to utilize an Ombudsperson over ¢
separcie language commissioner. Its Cmbudsperson is also the first
on the list to nct only be enabled to initicte investigations under its
legal framework, but is specifically tasked with investigating the
executive toc® Like its Nordic neighbor, Norway, Sweden splits
language  discrimination  responsikilities  between  the  Eguality
Ombudsman and the Parlicmentary Ombudsmen. In contrast to
Kosova's more political selection of the Language Commissioner by
the Prime Minister, Sweden's Ombudsmen and Deputy Ombudsmen
are voted in by Parliament, thereby potentially avoiding party lines.#

Wales' Welsh Languoge Commissicnar is appaointed by the Hirst
Minister. [t differs from other foregoing examples in being charged
under Article 4(3) of the Welsh Language (Wales) Measure with the
power tc make a recommendation or representation, or give advice,
to Welsh Ministars in writing which they must then have “due regard
to in exercising any function to which it relates” ? These extra powers
continue into  Article 7 thot allows for the Welsh Language
Commissioner to independently investigate matters within  their
ourview and Article 8(1) that enables the Commissioner to institute or
intervene in legal proceedings in Englond and Wales if it appears to
the Commissioner that the proceedings are relevant to a matter in
respect of which the Commissioner has o function

Kosovo's Language Commissioner and their Office fail to meet
international standards, fail to compare with their peers, and fail to
conduct the roles originally set out for them for a number of reascns
as this report has discussed. The ability to carry out investigations
either on their own initictive or pursuant to any complaint made to

2 The Equality and Anti-Discrirmination Ombud, www ldo no/en/Ido-english-page/.

Z "Paorliarnantary Crnbudsman Act.” Parliamentary Ombudsman of Tinfond, 2002,
www oikeusasiamies fi/en/ parlicrmentary-ombudsman-act.

% "The Anti-Discrimination Ombud Act.” Norwegian Government Security and Service Organisation, 20 ek,
2007, www regjeringen.no/en/dokumnenter/ The-Act-on-the-Equality-and-Anti- Discrim,/ id451952/,

= "Lag Om Andring i Lagen {1986:765! Med Instruktion I'ér Riksdagens Cmbudsman.” Swedish Code of
Statutes, 22 Nov. 2018, svenskforfattningssamling.se/sites/default /files/ sfs/2018-11/5752018-1905 palf.

% Chapter 13, Section 2. "Lag Om Andring | Riksdagsordningen.” Swedish Cade of Statutes, 24 May 2018,
syenskforfattningssamling se/ sites/ default /files/sfs/ 2018-05/ 5 52018-605.pdf.

7 "Welsh Language (Wales) Measure 201" Legislation.gov.uk, Queen's Printer of Acts of Parlicment, 9 Teb.
200, wwwlegislotion.gov uk S mwa/ 201/ part/ 2/ crassheading Sfunctions/enacted.

% Ibid,



the Commissioner is a power the Law on the Use of Languages can
be interpreted as giving Kosovo's Language Commissicner and their
Office, but can only be applied should the Regulation on the Office
of the Commissionar be subject to judicial review due to the
coenstitutional quastion it raises. The possibility of police assistance
could only make these investigations more effective as can be seen
in the Finnish example® Bringing in language guctas could ensure o
more effective Office ccross the board due to the ending of
language barriers and a reliance on an ever-diminishing pool of
translators. What is more, ne longer needing having to wait for a
translator to be arranged would have o great impact en those that
speak community languages, as o timely service ensures o shorter
delivery time and would send a message of inclusivity to Kesovo's
minority language speakers.

Going forward, the Language Commissioner's responsibilities neeg
to be less managerial and could be better carried ocut were they split
betwean two officials, with one focusing on legislation and another
on complaints relating to language rights. In regard to the need for
further impartiality, a Language Commissioner elected by parlicoment
would reduce the issue of party lines and independance, whilst a
dedicated budget with any extra costs submitted to an entity that
has Nno bearing on the existence of the Ombudsperson would reduce
the likelihood of any financial pressure. Most pressingly, either Article
700) or Article 9(2) of the Regulation on the Office of the Commissioner
needs 1o be amended cs the Language Commissioner cannot be
expected to make formal complaints of pressure to the very entities
empowered to dismiss them. It is an cpportunity that may cr may not
have already been token and poses the greatest threot to the
impartiality and independence of the Language Commissioner and
their Office, given thaot the threat of dismisscl for outweighs the
threat of a tighter annual budget.

Only conce these issues have been properly addressed can the
Language Commissicner and their Cffice as independent bodies
effectively fulfill their rcles and bkring equclity to the officicl
languages of Kosovo and those that speak them.

# See "Mon-Discriminotion Omizudsman s Finland's Noticnal Rapporteur on Trafficking in Human Beings.”
ihmiskaupoafi wew ihmiskouppofi/en/humaon_trafficking/ anti-trofficking _action_in_finland,/non-
discrimingticn_omloudsman,



3. Shortage of translation staff as an
obstacle to efficient justice

3.1 The existing situation

In addition to being important for dafining the identity of a certain
nation and its culture, the mother tongue and script have an
extremely practical function in everyday life. The exercise of
numercus rights of individuals cepends on respect for the right to
use them. This is the main reason why modern European legislation
recognizes the right of persons belonging to notional minorities to
use their mother tongue and script In exercising their rights and
interests. In addition, gt the international level, there are numercus
instruments and recommendations governing the use cf the mother
tongue by perscns belonging to naticnal minorities. In the field of the
language right protection, specificities are political systems that, by
their legislation, recognize two or more languages as  official
languages that are egually used in public bodies. That is the cose
with Koscvo as well,

According to the Constitution of Kosovo (2008) and the Law on the
Use of Languages (2006), Albanian and Serbian are egqual official
languages in Kosovo. While the Constitution generally regulotes the
use of the Serbian and Albonian longuoges s eqguals, the Law on
the Use of Languages more specifically defines the use of official
longucges in central, public, private, judicial, and educaticnal
institutions as well as the media.

The Brussels Agreement is an act on the normalizaticn of relations
between Belgrade and Pristina, which was signed on April 19, 2013
This agreement contains 15 points, among which point 10 refers to
the integration of judicial institutions into the Kosovo judicial system.
According to the provisions of the agreement, the integration of
judicial bodies should have been completed by 2015, However, it was
only completed an October 24, 201/, when 40 judges, 13 prosecutars,
and 145 administrative workers who were previously employed in
courts and prosecutor's offices that functicned within the Serbian
judicial system were integrated into the Kosovo judicial system
Just after the completion of the integration of the judiciary, the
problem of respecting language rights in court proceedings became
relevant. Namely, due to insufficient engagement of the institutions

0 Judicial Council: North integrated into Kosovo's udicial system®, Kossev, hites:/ Skossevinfo/sudski-savet
sever-inteqrisan-u-provosudni-sistem-kosovg-kuburovic -veco-pravng-zastita-za-gradjane-srhbije/.
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themselves in the implementation of legal provisions that guarantee
the equality of the Serbian and Albanian languages, bilingualism has
become a "stumbling block” in the regular functioning of the judiciary.

The main obstacle to the successful integration of the judiciary and
the establishment of the rule of law in Kosovo has been the problem
of translating documents, both in o guclitative and in o guantitative
sense. Civil society organizations, lawyers, judges, and citizens
themselves highlighted the gquality of translation as the main
problem in the functioning of the judiciary, as well as the insufficient
number of tronslaters in the courts in Kesovo® The probklem of
bilingualism is also present during the interaction between the
employees in the judicial bodies because a very small number of
workers speak and understand both official languages.

Since the beginning of the integration of the judiciary, the situation
regarcing the transparancy of the work of courts in both lenguages
has improved. The Kosovo Judicial Council now offers almost equal
information in both Albanian and Serbian.®? However, despite the
progress in that field, it is not possible to talk akout the absolute
equality of the two official languages, since there are still documents
that have not heen translated into Serbian, and which are therefore
not availoble.

What has not changed, and which is essential for fair treatment in
court proceedings, is the guality of the translation of legislative acts
into Serbian, which is still ot a very poor level. The poor translation of
the Law on Civil Procedure is especially emphasized, the different
application of which, due to translation errars, produces legal
uncertainty *

S n previous publications published by the NGO AKTIV within the proect "Creating o bilingual Kosove” the
problem of the long wait for the translation of court records into Serlbion, and its poor quality, was pointed
out, as well as the obstacles it posed to memibears of the Serk community in accessing justice. See
"Language barriers to equal access to services”, NGO AKTIY, 2020.

* Kosovo Judicial Council, hitps:/ Mwww g vgesori-rks.crgs/ ?lang -sr.

3 Poor quality of translations of legal acts into Serbian and their inconsistency with the versions in Albanian is
g problem te which the NGO AKTIV paid great attenticn during the implementation of the project
"Creating a kilingual Kosovo”, NGO AKTIV has published several publications pointing out linguistic errors in
the translation of legal texts into Serkian, See "General Review of Language Rights in Kosove” and
"Annual Report on the Situation of Language Rights in Kosovo”, NGO AKTIV, 2012, In addition, panels and
tricl simulctions were crgonized 1o draw the attention of the competent authcorities to how different
interpretations of the same law could cause proklems in udicial proceedings. In order to demonstrate the
impact of different language versions of the law in force on judicial proceedings, in 2019 the NGO AKTIV
held a tricl simulation that gractically showed how poor translation of laws in Kosove complicates the
interpretation and application of laws and reduces predictakility in the legal system. You can wotch the
simulation here: https:/ fwww youtube.com/watch?y - sRvIGRVIPE.
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Since respect for lenguage rights in courtrooms is of immeasurable
importance for accass to justica and protection of other rights and
interasts of citizens, the NGO AKTIV sought to assess the translation
capacity of the courts in Kosovo. To this end, o field survey was
conducted covering the courts in Kosovo. The resecarch was
conducted in the period from October to November 2019. Data were
collected through interviews with translators employed at the
headauarters of all 7 basic courts in Kosovo.

In previous years, lawyers, non-governmental organizations, s well
as the citizens themselves have pointed out the problem with
translotion. However, systematic moenitering and analysis of the
situation with the provision of translation was lacking. In addition,
translators working in the courts themselves have rarely had the
oppartunity to talk about the problems they face in their work. The
research team's assessment, however, was that translators should
e given the opportunity to answer questions regarding the problem
of translating documents in the courts. This research, therefore,
cimed to contribute to shedding light on the problem of translation
from the translator's peoint of view, which has not been sufficiently
discussed so far.

The translotors interviewed were asked alout the number of
translotors working in the courts, the working conditions, the
overload of cases, the number of documents they translate daily, the
average time it takes to translate a document, and other issues that
are important for the guality ond speed of translation. In addition,
the research included an analysis of certain documents that were
collected in the courts or downloaded from the Kosovo Judicial
Council's website. The basic findings of the research team will be
presented below.

The table below lists the numiser of interpreters in the courts. Doto
for individugl courts are alsc provided far branches.



Number of
interpreters in courts

Basic Court in Pristina 3
Basic Court in Mitrovica 17
(with branches)

Basic Court in Urogevac/Ferizaj >
Basic Court in Prizren 5
Basic Court in Pe¢/Peja 5
Basic Court in Gnjilane/Gijilan 6
(with branches)

Basic Court in Dakovica/Gjakova 1

The number of interpreters per court is determined basead on needs.
The research team came to this informaticn through conversations
with translators, since the regulations on job systematizaticn related
to translators by courts were not made available.

Since  the Basic Court in Mitrovica includes branches in
Vuditrn/Vushtrri, Sroica/Skendera), Leposavié, and Zubin Potok, and
covers the largaest percentage of the Serb population in Kosove, this
court has the largest number of translators. The tctal number of
interpreters in the court seat and brancheas is 17. According to the
number of translatcrs, Mitrovica is followed by the Basic Court in
Gijilan, then the Basic Court in Pristing, while the Basic Court in
Pakovica/Gjokova had only 1translator.

The general impression that the researchers gained during the
interviews is that the translators are not satisfied with the working
conditions. The first objection they make is that there are not encugh
of them, given the influx of cases received daily by one translator. As
the courts do not have a sufficient number of translators, they are
very often put in a situation where they have to stop working on the
translation of a certain document in order to go to trial to translate
the hearing, where they waould stay for an average of 3 to 5 hours. All
this leads to the parties waiting unjustifiably long for the translation
of a documeant. The researchers also learned that there is no
translator in the Stroce department of the Basic Court in Prizren, so o
translator who is employed in the Bosic Court in Urosevac/Ferizaj
performs translation tasks for the court in Prizren.



As for the organization of work itself, it is not determined by any
rulebook, so translators determine for themselves the schedule of
work they perform during one working day. There is no division of
lakor within the office itself, leading the same translator to translate
documeants from Albanian into Serbian as well as from Serbian into
Albanicn, and to perform simultcnecus interpreting during the
hearings. According to the research tecm, out of a total of 33
translators working in the courts, only 3 of them have graduated
from the Faculty of Philology, majoring in Albanian language and
literature, while most have university degrees, but not from the
Faculty of Philology in Albanicn or Serbian. Most translaters laearmed
the language in school, as they grew up in a multiethnic environment,
while they learned legal terms over time through work. There is not o
single prcofreader in any court who is in charge of proofreading
translated documents.

When it comes to professional developmeant, according to the
interviewed translators, such initiotives are very rare. The impression
Is that the Kosovo Judicial Council has not shown enough interest to
improve the quality of their work. The translators were not cbliged to
attend the trainings, while the professional training thot some of
them attended was mostly organized by the non-governmental
secter and international organizations.

Some of the main objections raised by the translators, concemn, first
of all, the salary coefficient, then the amount of salary they receive
for their work, as well as working conditions. Interviewed translators
believe that, given the scope of work, their salary should be higher,
e in the range of salaries of profassional associates. A higher salary
would be a motivation for them to work better, but also for other
young people to opt for a career in translation. In this regard, it is
worrying that the average age of translators is over 55 years.

The following table shows the pace of translation of pages ang
cdocuments ky courts. The second column shows the number of
rages that one translator translates on average in one working day.
The third column shows the number of days it takes for a translater
to translate a document with an average length of cetween 5 and 8
pages. In other words, it is o question of the number of days that ¢
document spends on average with translators, if it is not an urgent
case. The length of waiting for the translotion of a document is
explainad by the fact that translators often have to stop working on
the translaticn because they are entrusted with other tasks.



Courts Number of Time period for
translated document
pages per day tfranslation

Basic Court in Urosevac/Ferizagj 6-10 14-30 days

Basic Court in Pec¢/Pe] S5-6 30 days

Basic Court in Gnjilane/Gjilan 5-7 up to 2 menths

Basic Court in Bakovica/Gjakova 9-12 30 days

3.3. Conclusions and recomrmendations

The situation in the judiciary in Kosovo regarding respect for the right
to the language use has shown some progress compared to the
previous period. Despite that, it is still not possible to talk about
absolute linguistic equality between the two official languages, while
the Serbian language continues to be neglected. Language barriers
continue to be an obstacle to the efficient functioning of the judicial
system in Kosovo, especially to the detriment of members of the Serb
community. In this regard, it was ncticed that the paorties in the
rrocadure avoid using the Cyrillic alphabet for fear that they will lose
thair rights kecause the use of the Cyrillic alphaket causeas repulsion
among some members of the majority community. The fact that the
judicial and prosecutorial councils did not work ot all to encourage
members of the Serb community tc use their alohabet contributes to
this situation. Ancther issue thot remains unresolved relates to
decisions of the Court of Appedls and the Supreme Court that have
not been translated and, therefore, are not cvailable te judges,
prosecutors, and petitioners from the Serb community.

As research findings indicate, the main problem in providing guality
translation in a timely manner is the shortage of translation stoff,
who cannot effectively respond to the werkload of the courts. The
translotion of a certain document takes a long time because the
very process of translating documentation is slow and complicated.
Given this situgtion, the parties have been waiting for a very long



time to exercise their rights, although slow justice is no justice at all.
Also, the preblem is the lack of knowledge of legal terminclogy by
the translators, and for thot reason the guality of the translation s
questionable.

Translaters in Kosovo are in short supply, 1o which institutions should
pay particular ottention. Of additional cancern is the fact that even
such a deficient workforce does not have a formal gualification for
the job it performs. Translators are not professicnally trained to
translate legal documents, which very aften leads to translation
errors.

The quality of translation is also affected by the insufficient
invalvement of the Kosovo Judicial Council in bullding the capacity
of translation staff and improving translation practice. This could be
achieved by orgonizing training for translators, as well as by
increasing the salary coefficient, which is not eguivalent to the scope
and importance of the work that translators perform. A higher
coefficient would have a stimulating effect on other people to
improve theair language skills and make translation thair profassion.

Despite the fact that the quality of translction and the efficiency of
criminal  proceedings directly depend on the capocity of the
translation stoff, so far not enough attention has been paid to the
needs of the translators themselves. For this reason, in the future,
competent institutions and interested organizations should dedicate
themselves tc collecting information from the translaters themselves
In the courts. Information that would be collected in this way would
then be compared with information from other participants in the
proceedings, which would provide o more comprehensive ang
objective picture of the problems of language use in court
procaedings.

There is an urgent need to act in this direction. The rule of law cannot
be established in Kosovo if the parties are denied the right to o
translation of o decision deciding cn their rights or interasts, or if they
do not receive them in a language they understand or wait
unreasonakly long for a translation. The issue of speed and quality of
translation is closely related to the efficient resolution of disputes.



The process of translating the case file itself is extremaly
complicated and slew. In order to avoid the situation of o case
becoming obsolate due to waiting for a translation, judges resort to
the practice of extracting certain documents from the case to be
translated. This makes it easier for translators who then do not have
to translate a complete case. However, it is precisely this kind of
conduct that can lead to an incorrect decision because the case
files have not been fully translated. The interruption of this practice
can only be ensured by hiring o larger number of translators. Related
to that is the fact that there are decisions and positions of the
Courts of Appeals and the Supremes Court of Kasovo that are not
availeble in the Serbian language, and the cnly reason for that is the
insufficient number of translators.

Based on the agbove, it can ke concluded that most court translators
in Kosovo learned the language at school or in the place they grew
up, but they often do not adeguately know the legal terminclogy of
the language theay are translating to. This directly affects the quality
of the translation itself. For that recson, greater activity of the
Kosovo Judicial Council is necessary in order for the existing
translation staff to have the opportunity to improve their legal
terminclogy.

One possibility is to form a translation academy, modeled after the
Judicial Academy, which future translators would attend over ©
period of one year. Upon completion of the training, translators
would receive a certificate and e registered s court translators. In
this way, court translators would become certified translators who
would have special permission to engage in translation work, as well
as a seal with their name. The seal would certify the translations, thus
giving them additional legitimacy and legal confirmation that they
are identical to the original In this way, the accuracy of the
transloted text would be guaranteed should the document enter
international channels or became disputakle within the domestic
legal process. Also, it would be useful to form an agency cr chamber
of court translators, which would consist of all accredited translotors.
In this way, the Koscvo Judicial Council would source the translation
staoff during @ shortage through an agency or chamber.



Greater involvement of the Kosove Judicial Council is needed in
order to guarantee the equality of official languages and encourage
the Serb community to use their longuoage and script in
communication with the judiciary. Engagement would be reflected in
promotional activities, such as the printing and distribution of flyers in
Serbian and in the Cyrillic clphabet in all courts in Kosovo, which
would encourage maembers of the Serb community to use their own
alphabet without fear of losing a certain right.

Based on interviews conducted by researchers with the court
translators in Kesovo, there was great dissatisfaction with the current
salary coefficient. All interviewed translators answered that they are
very dissatisfied with the current salary and that it does not just have
a stimulating effect on them, but also on young people to do this
work in the future. In the coming period, the Kosovo Judicial Council
should increase the salary grade for court translators, as it does not
reprasent an adeguote eguivalent to the scope and importance of
the work they perform.

Given the shortage of translaticn staff, it is necessary 1o introduce
departments for teaching Serbion and Albanian at institutions of
higher educaticn. In that way, interested young people would be
enabled to learn official languages and to become accredited court
translators for Albanicn and Serbian in the future.



Amendments to the following articles of the Low on the Use of
Languages (Law no. 02 / L-37) are proposed so that it reads:

1. Article 4, paragraph 2 is amendead to recd as follows:

4.2 Bvery person has the right to communicate and receive available
services and public documents frem central institutions of Kosovo in
the official language of his/her choice. All central institutions have ¢
duty to ensure that any person can communicate cnd obtain
available services and public documents from their authorities and
institutions in the official language used by that persaon.

2. Article 7, paragraph 2 is amended to read as follows:

7.2. Every parson has the right t¢ communicate and receive available
services and public documents from municipal institutions and
officials in the official longuage of his/her choice. Each municipal
representative and executive body has a duty to ensure that each
person can communicate and obtain available services ond public
documents from any body of municipal institutions in the official
language used by that person.

5. In Article 12, paragraph 2 is deleted and paragraphs 2, 3 and 4 are
added, which read as follows:

Article 12

12.2. In criminal proceedings, courts, prosecutors' officas, the police
and other bodies invelved in the proceedings shall consider the
official language used by the defendant as the language of the
rroceedings. If criminal proceedings are conducted against severdl
persons between whom there is disagreement over the language of
the proceedings, the courts and other competent authorities shall
decide on the language of the proceedings, taking into account the
rights and interests of the parties, as well as the economy and
efficiency of the proceedings.



12.5. In civil proceadings, courts and other bodies in the proceedings
shall consider the official language used by the parties os the
language of the proceedings. If there is a disagreement between the
partias to the preceedings  regarding  the language of the
proceedings, the court will decide on the language of the
rroceedings, taking into account the rights and interests of the
rarties, as well as the economy and efficiency of the proceedings.

124 In an administrative dispute between o natural or legal person
and an institution, the courts and cther bodies in the proceedings
shall consider the official language in which the lawsuit was filed as
the language of the proceedings.

4. Article 15 is amended to recd as follows:
Article 13

151, Parties and other participants in criminal and other court
proceedings have the right t¢ use their longuage during the
proceedings if they do not speak and do not understand the
language in which the proceedings are conducted.

13.2.If the proceedings are conducted in ¢ language that the parties
and other participants in the proceadings do not understand, the
courts and other bodies in the proceedings shall, at their reguest,
provide interpretation intc a language they understand of the
matter presented at hearings ana during oral enactment of the
procedural processes. Upon request, the parties shall be provided
with @ written translation into o language they understand of the
submitted documents, petiticns and evidence.

5. Article 14 is amended to read as follows:
Article 14

14.0. Court decisions, warrants, rulings and cther court decisions, as
well as decisions and files of ather bodies in the proceedings, shall
ke deliverad to the party in the language it uses in the proceedings.
If it is not known which language the party uses, court decisions are
sent to the party in both Albanian and Serbicn.



14.2. Other participants in the proceedings whoe do not understand
the language of the proceedings shall be provided, free of charge
and within a reasonakle time, with a translaticn of the ruling and
other court documeants, in whaole or in part, inte ¢ language they
understand if relevant to protecting their rights and interests,

Official bilingualism means that in o legal system, two languages ara
recognized as absolutely egual Absclute eguality implies that
primacy cannot be given to either of the two official languages,
regardless of which language is used by the majority.

According to the Constitution of Kosovo and the Law on the Use of
Languageas, Aloanian  and  Serbian  are  recognized os  official
languages in egual use throughout the territory of Kosovo.
Accordingly, all court proceedings in Koscve are conducted in one of
the two official languages. However, the current Law on the Use of
Languages does not explicitly define the principles on the basis of
which the language of proceedings is determined. The ambiguous
legal provision that courts will “conduct proceedings in the official
longuage or languages chosen by the parties to the proceedings”
has, in practice, led to arpitrary and unaven court decision-making
practices regarding the language of proceedings, thus relativizing
the equality of official languages before judicial authorities. Such o
solution not only lags behind proctices in cther bilingual judicial
systems but s glse below the standards of protection of regional
and minority languages in moenolingual judiciaries.

The European Charter for Regional or Minority Languoges (1992)
obliges states to ensure, as far as possible, that criminal, civil and
administrative proceedings are conducted in & regional or minority
langucge In areas where ¢ significant number of members of the
language community raside 34 The Oslo Recommendations on the
Right of National Minorities to Use Theirr Own Langucge (1998)
similarly call en States to censider the possibility of conducting all
court proceadings, in areas whare mincrities live in large numbers, in
the languagels) of those minorities when those proceedings concern
them.35 The document stotes that the availobility of court
proceedings in the language of national minorities makes their

3 Europeaon Charter for Regional or Minority Languoges, https/ Armn.coe.int 1680070140,
% The Oslo Recommendations regarding the Linguistic Rights of Naticnal Minorities & Explanatery Nate,
https:/ www osce.org/henm// oslo-recormnmendations?download-true.
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members’ access to court more direct and simpler, thus imgroving
the protection of human rights. In line with these recommendations,
in European judicial systems that recognize one language as an
official language, the practice has been established to allow
national minorities to request that court proceedings, especially
crimingl ones, be conducted in minority languages.

When it comes t¢ bilingual judicial systems, the practice is that the
language in which court proceedings are conducted is determined in
accordance with the interests of the party. A comparative analysis of
the Canadian, lrish, Finnish, Maltese cnd other bilingual justice
systems  shows that in jurisdictions  that recognize two  official
languages, court proceedings are conducted, ex officio, in the
official language used by the party.36 This is especially important for
criminal proceedings that can lecd to the loss of liberty of the
accused. Since no official languaoge con toke precadence over
others in bilingual courtrooms, the defendant is given the right to
choose the longuage of the proceadings, e to request that the
proceedings be conducted by ¢ judge who understands the official
languoge he/she speaks. The defendant is therefore granted the
right to o trial before o judge who directly understands his/her
langucge, which transcends the right of the defendant to receive
translation assistance that will ensure that the judge understanas
what has been soid and written.

With regard to puklic services and documents provided by central
and municipal institutions, the applicable Article 4, paragraph 2 ang
Article 7, paragraph 2 of the Law cn the Use of Languages stipulates
that "every person has the right to communicate and receive
services and public documents in any  official languoge”. This
provision does not necessarily imply that citizens choose in which of
the two official longuages the communication with the institutions
will toke place. This has led to the widespread practice that civil
servants feel that they have fulfiled their legal obligotion by
providing a service in an official language of their chaice.

The proposec amendments 1o the Law on the Use of Languages aim
to determine precisely the manner of deciding in which official
language any administrative or court proceadings will be conducted,
as well as to define the right of parties and other participants to use
their language during the proceedings if they do not understand
and speak the language in which the procedure is conducted. The
purpose of the proposed provisions is to ensure the essentidl

MW AKTIV (2020), Language impediments 1o equal access to services,
http//ngocktiv.org/sib,/ publication/language-impediments-to-equal-access-to-services.
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equality of official langucges and the protection of linguistic rights in
administrative and judicial proceadings in Kosovo in accordance
with international standards.

Article 4, paragraph 2 and Article 7, paragraph 2 establish that all
central and municipal institutions in Kosovo have a duty to ensure
that every person can communicate and obtain available services
and public documents that thay provide in the official longuage of
that person's choice. The proposed provisions uneguivocally
establish that the right to choose belongs to citizens and not tc
institutions.

Article 12, paragraph 2, stipulates that criminal proceedings shall be
conducted in ong of the two official languages. The same article
stipulates that in no case may the courts, prosecutor's offices, police
authorities or any other body in the proceedings presume or conduct
the proceedings in a language other than the one used by the
defendant. The purgose of this article is to give the defendant the
legal power to chcose in which of the two officicl languages the
proceedings against him or her will be conducted. The only possibility
for courts or other bodies in the procedure to decide in which official
language the procedure will be conducted is if a single procedure is
conductad cgainst several persons between whom there is a
disagreement about the official language in which the procedure will
be conducted.

The reason for such a provision lies in the fact that the rights and
interests of the defendants are offected by the fact thot
proceedings are being conducted against him or her, as well as that
the entire apparatus of state coercicn is against the defendant. For
thase reasons, the defendant should be granted the right to chocse
in which officicl language the proceedings will be conducted, for
reasons of legal certainty. Should there be ¢ problem in practice
that court or other authority officials do not speak the official
language used by the defendant, the case will be autcmatically
delegated to an official who understands the language used by the
defendant. The key factor in determining the official to whom the
case will be delegated is their knowledge of the official language
used by the defendant. In case there are several defendants who
cannot agree on the language of the procedure, the same article
gives the discretion to the court or other body in the procedure to



decide on the language of the procedure, following the stated
principles.

The poor guality of interpretation during hearings often leads to the
defendant not understanding what is being said during the trial, or
the court reporter recording what is said by the defendant in an
Inauthentic manner. Due tc the untimely provision of translations of
extensive minutes and cther documents, as well s the poor quality
of translations, the defendant is often not given encugh time to
prepare for the trial. This all restricts the right to defense. In order to
better protect the rights of the defendant during the trial, the
proposed provisions provide that the proceedings e conducted in
an official language that is closer to the defendant, and not just the
right of the defendant to use his/her language during the
proceedings. This will ultimately further extend and expand human
rights.

Article 12, paragroph 3 and poragraph 4 similcrly regulate  the
decision-making on the language of proceedings in civil, ie.
administrative court proceedings.

The proposed solution stems frem the comparative practice of
interpreting official bilingualism in the best interests of citizens. When
a judicial system recognizes the eqgual use of two official languages,
then the choice of the official longuoge in which the court
proceedings are conducted should primarily be guided by the rights
and interasts of the party. This means that the language of the
proceedings is the official language for which it is known, or can be
assumed, that the party knows better. In the cose of Kosovo, this
provision guarantees the right of members of the Albanian and Serb
communities to have court proceedings in their mother tongue, or
members of other communitias, to choose Albanian or Serbian as the
language of the proceadings, whichever they know better.

Article 13 provides that courts and other proceedings shall ensure
that any person particigating in the proceedings may use his or her
own language, even If it is not the langucage of the proceadings.
such a provision is necessary because a person who does not speak
or understand Albanian or Serbian may appear as ¢ party to the
proceedings. This provision protects the language rights of members
of other communities in Kosovo, but alse of foreign nationals who
may e included by court proceedings in Kosovo.

sSince court proceedings in Kosove can only be conducted in
Albanicn ang Serbian as official languages, other communities in



Kosovo are not given the right to conduct proceedings in their
mother tongues. Memkers of other communities are given the right
to choosa Albanian or Serbian as the language of the proceedings,
depending on which one they know better, but alse to use their own
language in the proceedings. The right to use one's own languages in
rroceedings is ¢lse granted to foreign nationals.

Provisions on the use of their language in proceedings give members
of all communities in Kosovo the right to make statements in their
mother tongue ot haarings, as well as o be provided with «©
translation into a longuage that they understand of all oral acts
during hearings and other judicial procedures if they do not speak
the language in which the proceedings are conducted. This right is
granted to the parties as well as to other persons participating in
the proceedings. In addition to the interpretation, the parties are
gronted the right to ke provided, upon reguest, with a written
translation into a language they undarstand of all documents and
evidence submitted. This right applies only to the parties. Procedurdl
laws regulate wheo the parties in the proceedings are.

Article 14 provides that all court decisions, not limited to decisions,
orders and judgments, shall be served on the parties in the language
used in the proceedings. This obligation does not apply only to the
court, but is also extendad to other bodies in the proceedings, such
as prosecutors, the police, the center for social work, the Office of
the Protector of Victims, the mediation center and other bodies or
organizations that may appear in court preceaedings.

If proceedings are conducted against a party who does not speak
the language or does not understand the language of the
proceedings, a translation of all documents and decisions of the
above-mentioned authorities shall be provided to the party in a
language the party understands. Such a provision is necessary for
the reason that preclusive deadlines start for the party upon
submitting submissions and decisions, ¢nd the party may lose the
right to alegal remedy due to missing the deadlines stipulated in the
named documents. For most decisicns and submissions, precedurdl
laws provide for in-person delivery because of the importance that
the submission or decision holds for the party. For that reason, it is
necessary to provide thot the obligation of the body is to deliver the
aforementioned documents ex officio, and not only upon request, to
the party in the longuage used in the grocedure in order to get
acguainted with the content of the document in a timely manner.
The preposed provisions ensure that the legal deadline for filing an
appeal starts from the moment the court decision is delivered to the



party in @ langucage that the party understands, and not in any
language os has been the practice so far. Other participants in the
preceedings have tha right to be provided with a translation of court
records into a language they understand, if this is impartant for the
protection of their rights and interests.






